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James Burx, Arre.iant, vs. ALbrrt CLARK, APPELLEE. 


1. Where the instruction of the judge below is relevant to the issue joined, 
and exception is taken thereto, all the evidence upon which the instruction 
is based, must be incorporated in the bill of exceptions which accompanies 
the record. 

2, Ina common law suit, the only means of bringing before the Appellate 
Court the evidence used in the Court below, is by incorporating it in the 
bill of exceptions which accompanies the record. 

3, It is a settled rule of law, that every presumption is in favor of the ruling 
of the Court below, therefore where a party excepts to such ruling, and 
fails to bring up the evidence upon which the ruling is based, this ‘Court 
will refuse to consider the exception. 

4, The omission to add the “similiter” or to plead to a particular count, 
where the issue has been joined upon other counts of the declaration, affords 
no ground for a writ of error. 


This case was decided at Tampa. 
This was an action on the case for slander, instituted in 
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Hillsborough Circuit Court by the appellee against the 
appellant. The declaration contained two counts, the sec- 
ond of which was afterwards by leave of the Court amended. 
The defendant pleaded not guilty to the first count—a 
jury was empannelled and sworn “ well and truly to try, 
and the truth to speak upon the issue joined,” who return- 
ed a verdict for the plaintiff and assessed his damages at 
the sum of three hundred and seventy-five dollars, upon 
which judgment was rendered. 

The defendant below asked the Court to instruct the jury 
as follows : 

1st. That if the jury find from the testimony, that the 
slander alleged in the declaration was spoken by the de- 
fendant in the month of March or April, A. D. 1854, then 
they must find for the defendant. 

2nd. That unless it was proven that the defendant spoke 
the works alleged in the declaration in the hearing of citi- 
zens of Florida, then they must find for the defendant. 

3rd. That if the plaintiff proved that the defendant said 
that the plaintiff had stolen his hogs, then he must prove 
in addition to that, that he, the defendant, meant thereby 
that the plaintiff was guilty of larceny, and if this is not 
proven, then they should find for the defendant. 

4th. That the plaintiff must prove the charge as he stated 
it in his declaration, and therefore testimony which states 
that the defendant spoke in the alternative, that is to say, 
that the defendant spoke one thing or the other, is not suf- 
ficient to sustain the declaration. 

5th. That the jury must not, when they are making up 
their verdict whether the defendant i is or is not guilty, take 
into consideration any of the testimony which does not di- 
rectly goto prove the charges as they are alleged in the 
plaintiff ’s declaration. 

6th. That unless the plaintiff proves that the slander was 
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spoken in the presence of more than one citizen, then they 
must find for defendant. 

The Court refused to give the Ist, 2nd, 8rd and 6th in- 
structions prayed for, to which ruling the defendant’s 
counsel excepted. 

The Court gave the 4th instruction with the addition, 
*‘ but the jury may take such testimony into consideration 
in estimating the damages, should they find for the plain- 
tiff.’ The Court gave the 5th instruction with the addi- 
tion, “but the jury may take into consideration if they 
find for the plaintiff any evidence of words spoken by the 
defendant of the plaintiff to show malice on the part of 
defendant, and in aggravation of the damages.” To giving 
which instructions by the Court, the defendant’s counsel 
excepted, which rulings and instructions of the Court are 
signed, sealed and made a part of the record. 

THOS. IF. KING, Judge. 

No bill of exceptions is incorporated in the record, but 
several sets of depositions are inserted unattested by the 
signature of the Judge. 

The first and second of the errors assigned by the appel- 
lant, are based upon the instructions given and refused 
by the Court below. 

The third error assigned is, that “the Court erred in 
giving a judgment on the verdict of the jury, because there 
was no similiter filed to the defendant’s plea to the first 
count of plaintiff’s declaration, and because there was no 
plea to the second amended count of plaintiff’s declara- 
tion.” 

The fourth error assigned is, ** because the jury were not 
sworn to give a true verdict.” 


Gettis and Mitchell, for appellant. 
Rogers and Hart, for appellee. 
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DuPONT, J., delivered the opinion of the Court. 


This was an action on the case for slander, brought in 
the Circuit Court of Hillsborough county by the appellee 
against the appellant. The jury gave a verdict in favor of 
the plaintiff below, upon which verdict judgment was 
entered, and it is from that judgment that the appeal is 
brought to this Court. 

The two first errors assigned refer exclusively to the in- 
structions which were severally given and refused by the 
judge in the Court below. These instructions purport to 
have been given in writing and attested by the signature 
of the judge, and seem to have been relevant to the issue 
joined between the parties, but the record presents no bill 
of exceptions setting forth the evidence upon which the in- 
structions were given or refused. There are in the record 
several sets of depositions which are apparently applicable 
to this case, but this Court has repeatedly ruled, that evi- 
dence brought forward in this loose way is wanting in that 
degree of verity, which is necessary to commend it to con- 
sideration, and that such verity is attainable only by its 
incorporation into a bill of exceptions properly attested by 
the signature of the judge who may have presided at the 
trial of the cause. Such instructions as are relevant to the 
issue must always be based upon some portion of the evi- 
dence adduced upon the trial, and to enable the Appellate 
Court to decide upon the correctness of the ruling which 
either grants or refuses the instruction, it is evident that 
resort must be had to that evidence. Itis alsoa settled 
rule of law that every presumption is in favor of the cor- 
rectness of the ruling of the Court below, and, in order to 
induce the appellate tribunal to reverse such ruling, it 
must be made manifest that an error has been committed. 
The Appellate Court will never resort to conjecture on 
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such a point. For these reasons we are constrained to 
overrule the first two errors assigned. 

The third error assigned is in the following words, viz: 
“The Court erred in giving a judgment on the verdict of 
the jury, because there was no simi/iter filed to the defen- 
dant’s plea to the first count of plaintifi’s declaration, and 
because there was no plea to the second amended count of 
plaintiff’s declaration.” We doubt whether, even at com- 
mon law, error could be predicated upon either of the 
grounds set forth in his assignment. Dut, be that as it 
may, our statute (Thompson Digest, p. 351, § 2,) has pro- 
vided that “‘no judgment, aiier the verdict of a jury or an 
award of arbitrators shall be stayed or reversed for any 
defect or fault in the original writ, or for any variance be- 
tween the writ and declara ition, or for any mispleading, 
insufficient pleading or misjoining of the issue, or for any 
faulty count in a inslectilee, where the same declaration 
contains one count or more which is or are good,” &e. 
The third error assigned is therefore overruled. 

The fourth and last assigument is, ‘because the jury 
were not sworn to give a true verdict.” Upon: reference 
to the record, we find that the jury weve “sworn well and 
truly to try and the truth to speak upon the issues joined.” 
This mode of swearing tue jury is as formal as there can 
pe any necessity for, and Vv. "Oo ALR LOSS tu perce} ve the 
force of the objection secnentel in the assignment. The 
fourth assigninent is therefore overruled also. 

Let the judgment of the Circuit Court rendered in this 
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case be affirmed 
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Joun Tompkins, PLArmntirr IN ERROR, vs. NEEDHAM W. 
Eason, DEFENDANT IN ERROR. 


Where the error assigned is the refusal of the Court below to grant a new 
trial, in order to enable this Court to judge of the correctness of that ruling, 
all the evidence used at the trial must be brought up by a bill of excep- 
tions. 


This case was decided at Tampa. 

The plaintiff in error instituted his suit by attachment 
against the defendant in error in Ilillsborough Circuit 
Court, at the fall term 1856, a trial was had, and the jury 
having returned a verdict for the defendant, a judgment 
was thereupon entered by the Court. 

At the same term a motion was made by the plaintiff for 
a new trial, on the ground that the verdict of the jury was 
contrary to the evidence. The court below overruled the 
motion, and the plaintiff by his counsel excepted. 

No bill of exceptions is incorporated into the record. 
Several sets of interrogatories and depositions purporting 
to be applicable to the case are inserted, but the same are 
unattested by the signature of the judge below. 


Rogers and Hart, for Plaintiff in error. 
Jas. Gettis, for Defendant in error. 


DcPONT, J., delivered the opinion of the Court. 


This suit was commenced by the plaintiff in error against 
the defendant by process of attachment, and judgment was 
given therein for the defendant upon a verdict of the jury 
at the Fall Term 1856, of the Circuit Court of Hillsborough 
county. From that judgment an appeal has been taken 
to this Court, and the only specific error assigned for a 
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reversal is, that the Circuit Court erred in overruling the 
motion for a new trial. 

In looking into the record, we find that the plaintiff’s 
counsel did make a motion in the Court below for a new 
trial, upon the ground that “the verdict of the jury was 
contrary to the evidence,” which motion was overruled by 
the Court. Now, it is perfectly clear, that to enable the 
Court to pronounce upon the correctness of that ruling, 
resort must be had to all the evidence which was before 
the jury at the trial ; but there is a total absence of a bill 
of exceptions, or of any thing purporting so tobe ; and as the 
evidence can be brought up only by being incorporated in 
the bill of exceptions, there is consequently nothing upon 
which this Court can act, in order to guide them to any 
conclusion. This being the case, they are constrained to 
presume that the only ruling of the Court below was cor- 
rect. 

It is true that the record contains a large mass of what 
purports to be the evidence that was used upon the trial 
of the cause, consisting of several sets of depositions of 
divers witnesses, but this Court has repeatedly ruled that 
evidence brought up in this loose way will not be consid- 
ered—that to commend it to the consideration of the Ap- 
pellate Court, it must be incorporated into a “ bill of ex- 
ceptions,” attested as is provided tor by the statute— 
(Thomps. Dig., p. 3857, Sec. 3, § 1—Proctor vs. Hart, 5 
Fla. R. 465. 

Let the judgment of the Circuit Court be affirmed. 
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LreonarpD Fasu, APPELLANT, vs. Crank & FeErris, APPEL- 
LEES. 


1. Where exception is taken to an insiruction given by the judge below, it 
ought, with the evidence upon which it is based, to be incorporated in the 
bill of exceptions accompanying the record. 


2. Where the instruction compiained of has not been incorporated in the bill 
of exceptions, but, as presented by the record, purports to have been in 
writing, duly attested by the signature of the judge who presided at the 
trial, if the same be manifestly irrelevant to the issue joined between the 
parties and caleulated to mislead the jury, this Court will consider and pro- 
nounce upon it. 


This case was decided at Tampa. 
The facts of the case are fully set ont in the opinion of 
the Court, to which reference is made. 


James T. Magbee for appellant. 
James Gettis for appellee. 
DuPONT, J., delivered the opinion of the Court. 


This is an appeal from the Circuit Court of Hillsborough 
county. 7 

There exists so much confusion in the record filed ‘in this 
cause, and the bill of exceptions itself is so loosely drawn, 
that it has been with extreme reluctance that the Court 
has consented to consider the case. We deem this a pro- 
per occasion to admonish the members of the bar through- 
out the State of the necessity of giving ereater attention to 
these particulars, lest the Court should find iiself con- 
strained, in the vindication of its rules, to inflict the ap- 
propriate penalty—a refusal to decide the causes so brought 
up. By extreme labor we have been enabled to extract 
from the record the following state of the case: 
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On the 11th day of July, A. D. 1853, Leonard Fash, 
the appellant, procured to be issued from the office of the 
Clerk of the Circuit Court of Hillsborough county a writ 
of attachment against the goods and chattels of William- 
son, Zaratin & Co. for the sum of $1,720 20, which was 
made returnable to the ensuing fall term of the said Court. 
At the same time a writ of garnishment was also issued 
out of the same office, and returnable at the same time, 
which was directed to ‘“ Henry N. C. Clark and William 
G. Ferris, under the name and style of Clark & Ferris,” 
requiring them to answer what goods and chattels, rights 
and credits, money or effects were in their hands, custody 
or control, at the time of the service of the writ, belonging 
to the defendant in the attachment. The record shows 
that the writ of garnishment was served on the day that it 
bears teste upon William G. Ferris, one of the partners in 
the firm of Clark & Ferris. At the fall term, A. D. 1854, 
the plaintiff obtained a judgment against the defendant in 
attachment for the sum of $1,848 18, which, by consent of 
parties, was ordered to be stayed. At the same term of 
the Court, William G. Ferris, one of the firm of Clark & 
Ferris, filed his answer in response to the writ of garnish- 
ment, showing a balance against themselves on a settle- 
ment of accounts between their house and the house of 
Williamson, Zaratin & Co. to the amount of $662 68. 
The answer goes on to state that “the above balance of 
$662 68, Clark & Lerris owe to some person or persdns in 
New Orleans,” and alleges an apprehension that there 
might be some difficulty about its appropriation. This an- 
swer being deemed evasive, the plaintiff moved for and 
obtained a judgment by default against the garnishees 
at the same term. On the 14th of April, 1855, the default 
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was opened, upon motion of the garnishees, and simulta- 
neously therewith, William G. Ferris filed a second an- 
swer in response to the original writ of garnishment. In 
this answer he commences by saying, “ That at the time 
of the service of the writ of garnishment, or at any time 
since said service, he was and is not indebted zn Ais indi- 
vidual capacity to the said James Williamson, as surviv- 
ing partner aforesaid, to the value of one cent, but that 
the late firm of Clark & Ferris was indebted to the said 
James Williamson, as surviving partner aforesaid, at the 
time of the service of the said writ on him, to the amount 
of six hundred and sixty-two dollars and sixty-eight cents.” 
To this answer the plaintiff filed a traverse in the follow- 
ing words, to wit: “And the said plaintiff, by James T. 
Magbee, alleges that the answer of William G. Ferris, 
garnishee, as to his own indebtedness and the indebted- 
ness of Clark & Ferris, garnishees, has not discovered the 
true amount of debt due from him and them to the defen- 
dant James Williamson, strviving partner of Williamson, 
Zaratin & Co., at the time of the service of said summons, 
and this plaintiff prays may be enquired of by the coun- 
try,” &c. This issue was submitted to the jury, accompa- 
nied by a mass of testimony in the form of depositions, 
but which, not having been embodied in the bill of excep- 
tions, this Court is not at liberty to consider. The Court 
then instructed the jury as follows: “That if they be- 
lieved from the evidence that there was no indebtedness 
from Ferris, the garnishee, individually to Williamson, 
surviving partner of Williamson, Zaratin & Co., they 
should tind for the garnishee; and that they should not 
take into consideration evidence to prove an indebtedness 
of Ciark & Ferris to Williamson, Zaratin & Co.” Under 
this instruction, the Jnry found a verdict for the garnishee, 
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and judgment was accordingly entered np. It is from this 
judgment that the appeal is taken, and the only error 
assigned which it is necessary for us to consider is that ex- 
cepting to the instruction to the jury. 

This is a succinct statement of the true facts of the case 
which we are called upon to decide, picked out from 
amongst a large mass of matier which has been incorpo- 
rated into the record, but which will be hereafter shown to 
be entirely irrelevant and wholly dehors the case. 

The instruction of the Court below purports to have 
been in writing, duly attested by the judge who presided 
at the trial, and although not incorporated into the bill of 
exceptions, as it should have been, yet, bearing the attes- 
tation that it does, we have consented to accord to it full 
and perfect verity. The bill of exceptions is also defective 
in not embracing the evidence upon which the instruction 
is based, but the omission in this connection is not ma- 
terial, as this case comes precisely within the exception 
mentioned in the opinions delivered in the two cases de- 
cided at this term of the Court, of * McKay vs. Friebele” and 
* McKay vs. Bellows,” viz: where the instruction is without 
the limits of the issue between the parties and is calculated 
to mislead the jury in considering of the verdict to be given. 
It is only necessary to refer to the terms of the instruc- 
tion given in this case, and it will be manifest that it ex- 
ceeded and indeed was wholly inappropriate to the true 
issue to be decided, and that it was well calculated to mis- 
lead the jury, and that it did in fact cause them to return 
a verdict most manifestly erroneous. It is true that in the 
traverse to the answer of Ferris the pleader very impro- 
perly took issue upon so much of the answer as denied his 
individual indebtedness, but this was clearly immaterial 
and should have been so treated by the Court. The tra- 
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verse did in terms make an issue as to the amount of in- 
debtedness due by the firm of Clark & Ferris, and that 
was the true and only issne correctly before the jury, and, 
if any instruction were necessary to be given, it should 
have been confined to that issue. It is, therefore, the 
opinion ot this Court that the learned judge who presided 
in the Court below, in the instruction which he gave to 
the jury at the trial of the cause, did err to the injury of 
the plaintiff’s rights, and that a new trial ought to be 
granted to him. 

The confusion which this record presents occurred en- 
tirely from a misapprehension of the plaintiff’s attorney, 
that the mistake of the Clerk of the Circuit Court, in 
making out the writ of scire facias, which issued for the 
purpose of confirming the judgment by default previously 
taken in the original attachment suit, had compromitted 
his claim against the garnishees Clark & Ferris. That 
writ went out against Ferris individually, instead of being 
against the firm, as the judgment by default was. Upon the 
discovery of the mistake, the counsel for plaintiff made 
several motions, supported by several affidavits, to have 
the mistake corrected, all of which motions were refused 
by the Court. 

Whatever may be said with respect to the correctness of 
these rulings of the judge, it is very manifest that the 
issuing of the writ of scire facias against Ferris in his indi- 
vidual capacity, could by no means affect the suit which 
was then pending between the plaintiff and the firm of 
which Ferris was a partner, and especially was this the 
case after the judgment by default had been opened at the 
instance of the defendants, Clark & Ferris. It is manifest 
that the opening of the default operated to remit the case 
back to the position which it occupied at the date of the 
taking of the default. Down to that period there had been 
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no error in the proceedings upon the garnishment, at least 
none has been brought to our notice. The writ of garnish- 
ment which had been previously issued was against the 
firm, and the answer of Ferris upon which the issue was 
joined was in response to that writ, so that, even if there 
had occurred any departure in pleading or mistake in the 
issuing of process between the service of the writ of gar- 
nishment and the joining of the issue, it had all been cured 
or obviated by the setting aside of the default and the con- 
sequent reinstatement of the cause to its original position 
of a suit between the plaintiff and the firm of Clark & 
Ferris. 

Upon a full consideration of all the facts of this case, it 
is ordered and adjudged that the judgment rendered there- 
in be reversed, the cause remanded and that a new trial 
be granted in the Court below. 





James McKay, PLarntirr 1n ERROR, vs. CuristopHER L. 
FRreseLE, DEFENDANT IN ERROR. 


1. Where the demurrer is to the whole declaration, and it_is found to contain 
one good count, the judgment on the demurrer must be for the plaintiff. 

2. A variance between the amount of damages laid in the precipe and 
that in the declaration, affords no ground upon which to predicate a writ 
of error. 

3. Where an amendment in matter of form is allowable, this Court will give 
to the party entitled to the amendment the full benefit of it, as though it 


had been actually made. 
4. Where exception is taken toa particular instruction which is within tha 
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limits of, and relevant to the issue joined, the evidenee upon which the in- 
struction is based must be fully and properly presented in the record. 

5. The only mode of bringing up to this Court the evidence used below in a 
common law suit, is by incorporating it into a “bill of exceptions,” duly 
attested by the signature of the judge, or of three bystanders, as is pre- 
scribed by the statute. 


This case was decided at Tampa. 

Friebele brought his action of assumpsit against McKay 
in Hillsborough Circuit Court, stating the damages in the 
precipe at $249 50. 

The declaration is as follows: 


For that whereas, heretofore, to wit: on the seventh day 
of April, one thousand eight hundred and fifty one, the said 
James McKay made, and entered into a certain instru- 
ment of assignment, which is as follows: 

This instrument of assignment made the seventh day of 
April, A. D. 1851, by Joseph W. Fitch and Harrison R. 


Blanchard of the first part, assigns, and James McKay as- 
signee, witnesseth: Whereas, the said Joseph W. Fitch 
and Harrison R. Blanchard have each an undivided right 
and interest in, and tea certain quantity or number of 
pieces of Red Cedar timber now afloat in Raft in the Hills- 
borough River, in number about thirteen hundred pieces, 
measuring by estimation about twelve thousand cubic feet, 
and which said timber, the said Fitch and Blanchard are 
desirous of having shipped from the Port of Tampa Bay to 
the city New York, unto Joseph Brice, commission 
merchant, for disposition and sale; and whereas, the said 
Joseph W. Fitch and Harrison R. Blanchard are indebted 
to the said James McKay for supplies of forage, provisions, 
goods, &c., to the amount of five hundred and two dollars 
had and received, and also indebted unto C. L. Friebele in 
the sum of one hundred and twenty four dollars and sey- 
ty-five cents, and unto Samuel Knight in the sum of eigh- 
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ty nine dollars and ten cts., for supplies had and received, 
and unto Edward Caruthers eighty-nine dollars for labor 
to March 22, 1851, to Thomas Caruthers ninety dollars 
and four cts., to Toney Tucker six dollars and sixteen cts., 
to Thomas Tucker twenty eight dollars and seventy-five 
cents, Stephen [all forty-one fifty-nine one hundredths 
dollars, Henry Langford thirty two dollars and sixty-eight 
cts., James Condrey eighty-four dollars and six cts., 
Thomas Tracy sixty-two dollars and fifty-one cts., James 
Ryalls fourteen dollars and ninety two cts., John Sylves- 
ter twenty dollars and eighty-eight cts., William Sylves- 
ter twenty-three dollars and sixty-five cts., Buf- 
frum four dollars and fifty cts., Wm. T. Rushing twenty 
four dollars and ninety-eight cents, Joseph Wells ten dol- 
lars, Samuel Caruthers eleven dollars and twenty-five cts., 
and Harrison R. Blanchard for money, provisions, forage, 
tents, &c., expended for, and on account of said cedar lum- 
ber thirteen hundred sixty-four dollars and sixty-seven 
cents, to Anthony Raza for the services of three negroes, 
Richard, Daniel and Demon, to May the 1st, 1851, one 
hundred and seventeen dollars, to J. W. Brit for the ser- 
vices of a negro slave Sam, to April 15th, 1851, fifty dol- 
lars. 

Now, therefore, in consideration of the sum of five hun- 
dred ten dollars nine cts., as above stated, had and receiv- 
ed by the said Joseph W. Fitch and the said Harrison R. 
Blanchard, from the said James McKay, and in further 
consideration, that the said James McKay jwill advance 
and pay to the said C. L. Friebele, Samuel Knight, Edward 
Caruthers, Thomas Caruthers, Toney Tucker, Thomas Tuck- 
er, Stephen Hall, Henry Langford, James Condrey, Thos. 
Tracy, James Ryalls, John Sylvester, William Sylvester, 
Buffrum, James E. Ellis, William R. Rushing, Jo- 








seph Wells, Samuel Caruthers, Antonia Raza and 8. W. 
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Brit, their respective sums due as above stated, being the 
total sum of one thousand and twenty-three dollars and 
twelve cts., upon Receipt of said Timber, while at Tampa, 
and shipping the same, that he will cause the same to be 
shipped to New York for sale and disposition by Joseph 
Brice, and that after deducting and reimbursing himself, 
the amount of five hundred and ten dollars and nine cents 
above stated, and also, with commission of five per cent. 
on gross amount advanced, disbursed and paid out, that 
the said James McKay will cause to be deposited or pay 
into the hands of said Joseph Brice for the use, and sub- 
ject to the order of said Harrison R. Blanchard, (should 
sufficient remain,) the said amount above stated, thirteen 
hundred and sixty six dollars and fifty-four cents, and also 
an equal part of the residue which may remain from the 
nett proceeds of the sales of the said timber, and also, that 
he will pay, or cause to be paid to the order of Joseph W. 
Fitch the remaining half part of the nett proceeds of the 
sales of the said timbez as aforesaid. 

They, the said Joseph W. Fitch and the said Harrison 
R. Blanchard, do hereby assign, transfer and relinquish 
unto the said James McKay, all their right, title and in- 
terest in, and to all and every piece, part and parcel of the 
said timber in trust for the purpose and objects above stat- 
ed, and they, the said Joseph W. Fitch and Harrison R. 
Blanchard, do hereby agree and covenant with the said 
James McKay, that they warrant and defend the said tim- 
ber, against the claims of every other person or persons 
elaiming the same, by or through or under them. 

In witness whereof, they have hereunto set their hands 
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and seals. Done at Fort Brook, Tampa Bay, this seventh 
day of April, A. D. 1851. 
— JOSEPH W. FITCH, — [Seal.] 
= HARRISON R. BLANCHARD, [Seal.] 
Arc. CAMPBELL, 
Jas. M. Ryatts. 

I, James McKay, do hereby accept of the above assign 
ment from the said Joseph W. Fitch and the said Harri- 
son It. Blanchard, for the purposes, and upon the conditions 
therein expressed. 

Witness my hand, Fort Brook, Tampa Bay, this the 
seventh day of April, A. D. 1851. 

Signed, JAMES McKAY. 


In which said agreement or instrument of assignment, 


Signed, 


the said Jas. McKay, assignee, promised to pay the plain- 
tiff the sum of one hundred and twenty-four® dollars and 
seventy-five cents, upon the receipt of said Cedar Timber, 
and the plaintiff avers that afterwards to wit: on &c. &e., 
and before the commencement of this suit, the defendant 
did receive the said Cedar Timber, by means whereof, and 
by virtue of the said instrument of assignment so entered 
into and accepted by the defendant, he the said James 
McKay then and there became liable to advance and pay 
to the plaintiff the sum of money in said assignment spec- 
ified, according to its tenor and effect, and being so indebt- 
ed and liable as aforesaid, he the said James McKay, 
in consideration of the premises, afterwards to wit: on the 
day and year aforesaid, undertook, and then and there 
faithfully promised the plaintiff to pay bim the said sum of 
money, in said assignment specified, according to its tenor 
and elect. 


And whereas, afterwards to wit: on the day and yea 
aforesaid, the said defendant was indebted to the plaintiff 
A 
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for money advanced by the plaintiff, for his, defendant’s 
use, and at his special instance and request to the amount 
of one hundred and twenty-four dollars and seventy-five 
cents; and in the further sum of one hundred and twenty- 
four dollars and seventy five-cents, on an account then and 
there stated between them ; and being so indebted, he, the 
said defendant, afterwards, to wit: on the day and year 
aforesaid, in consideration of the premises, undertook, and 
then and there faithfully promised the plaintiff to pay him 
the said sums of money, whenever heshould be thereunto af- 
terwards requested so to do; nevertheless the said defend- 
ant, not regarding his said several promises and undertak- 
ings, has not as yet paid said sums of money, or any or 
either of them, or any part thereof, although requested so 
to do, but to pay the same, hath hitherto wholly neglected 
and refused, and still does neglect and refuse to the dam- 
age of the plaintiff two hundred and fifty iia whereup- 
on he brings suit, &e. 


McKay, the defendant, demurred to the declaration as 
follows : 

And the said defendant, by James T. Magbee, his attor- 
ney, says that the said plaintiff’s declaration is insufficient 
in law, because he says: 

ist. Assumpsit cannot be sustained upon the instrument 
set out in the plaintiff’s declaration. 

2d. Plaintiff cannot bring suit in his cwn name upon 
the instrument set out in his declaration. 

3d. The promises set out in plaintiff’s declaration, if 
any was made, was not made to plaintiff as alleged in his 
declaration and the breach thereof. 

4th. The breach is in debt and the action in assumpsit. 

5th. There is no promise made by James McKay to pay 
plaintiff. 


















TERMS HELD IN 1858. 27 

















6th. There is a variance between the precipe and the 
declaration, in the amount of damages. 

7th. The assignment is under seal and the acceptance is 
not under seal. 

8th. If the assignment be under seal, the acceptance of 
the assignment must be under seal to bind the defendant. 

9th. In such an instrument set out in the plaintiff’s dec- 
laration, the action should be brought in the name of Jo- 
seph W. Fitch and Harrison R. Blanchard for the use of 
plaintiff. 

The Court below overruled the demurrer, and defendant 
by his counsel excepted. 

Defendant having pleaded over, a jury was sworn, who 
returned a verdict for the plaintiff. 

At the trial, defendant’s counsel asked the Court to in- 
struct the jury: 

1st. That unless it is proven that James McKay accept- 
ed the first deed of assignment, they must find for McKay. 

2d. That a verbal promise to W. H. McDonald by 
James McKay that he would pay C. L. Friebele a debt 
which Fitch and Blanchard owed to him, Friebele, is not 
binding on McKay. 

8d. That unless it has been proven that James McKay 
accepted the assignment on which this suit is brought in 
writing, then they must find for the defendant. 

The Court granted the first and refused the second and 
third instructions asked for. 

The instructions asked for were attested by the signa- 
ture of the judge below. 

The bill of exceptions only embraces the testimony of a 
witness examined at the trial. 


Magbee, Gettis and Mitchell for plaintiff in error. 


O. B. Hart for defendant in error, 
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DUPONT, J., delivered the opinion of the Court. 


This was an action of assumpsit, and is brought up to 
this Court by writ of error from the Circuit Court of Hills- 
borough county. The declaration contains three counts. 
The first is 2 special count, setting out at large the instru- 
ment of writing out of which the cause of action is alleged 
to have arisen. The others are for money advanced and 
an account stated. There was a demurrer to the whole 
declaration, but the grounds of demurrer assigned point 
mainly to the first count. Judgment was given for the 
plaintiff upon the demurrer, and this ruling is assigned by 
the appellant, who was the defendant in the Court be- 
low, as the first ground of error. 

In the view which we have taken of this assignment of 
error, it becomes necessary to consider the various grounds 
of exception taken to the special count. If it shall be 
found that either one of the common counts was sufficient, 
then the demurrer, being to the whole declaration, the 
Court was bound to give judgment thereon for the plain- 
tiff. This is a well established principle, upon which 
there is no controversy in the books, and it has been re- 
peatedly soruled by this Court. 1 Chitty on Pleading, 
664; ‘Archbold on Civil Pleading, 309; 1 Saunders, 286 ; 
1 Wilson It., 248; Barbee vs. The J. & A. Plank Road 
Co., 6 Fla. It., 262. 

Amongst the numerous exceptions specially set forth as 
grounds of demurrer, there are only three which are ap. 
plicable to the two common counts of the declaration. 
These are the 4th, 5th and 6th. The fourth and fifth ex- 
ceptions are respectively set forth thus: “The breach is in 
debt, and the action in assumpsit. There is no promise 
made by James McKay to pay the plaintiff.’ We have 
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looked into the declaration with reference to these two ob- 
jections, and, dfter a careful examination, are constrained 
to say, that in these respects the declaration is entirely 
faultless. The breach and promise, as set forth in the dec- 
laration, are full and positive, and conform most critically 
to the precedents in assumpsit, as prescribed by Mr. Chit- 
ty. The remaining exception applicable to the common 
counts, and indeed to the whole declaration, is that there 
is a variance between the precipe and declaration in the 
amount of damages. The damages stated in the precipe 
is $249 50, and that in the declaration is $250. We do 
not think that this objection is such as would lay the foun- 
dation for a writ of error. It is laid down in the books, 
that a writ of error lies, where a person is aggrieved by 
an error in the foundation, proceedings, judgment or exe- 
cution of a suit, provided it be an error in substance, not 
aided at common law, or by some of the statutes of jeofail. 
(1 Arch. Prac., 208.) That the objection might have been 
obviated in the Court below by a motion so to amend the 
declaration as to make the damages conform to the dam- 
ages stated in the pricipe, there can be no doubt; and 
this Court has already ruled,.in the case of **Campbell vs. 
Chaffee,” (6 Fla. Reports, 724,) that where an amendment 
in matter of form is allowable, the Court will give the 
party entitled to the amendment the full benefit of it, as 
thongh it had been actually made. We conclude, then, 
that the common counts were unobjectionable, and, that 
being the case, the judgment overruling the Cemurrer was 
correct. 

The next and last error assigned is in these words, viz: 
“The Court erred in not giving the second and third in- 
structions asked for by the appellant to the jury.” The in- 
structions referred to are as follows: 2d. That a verbal 
promise to Wim. IT, MeDonald by James McKay, that he 
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chard owed to him, Friebele, is not binding on McKay.” 
“3rd. That unless it has been proven that James McKay 
accepted the assignment on which this suit is brought in 
writing, then they must find for the defendant.” 

In order to determine the correctness and appropriate- 
ness of an instruction which may be given to the jury, re- 
sort must always be had to the evidence upon which the 
instruction is based. That evidence, whether parol or 
documentary, is to be found only in the “bill of excep- 
tions,” whose peculiar office it is to give the incidents oc- 
curring in the progress of the trial, from the joining of the 
issue to the rendition of the verdict. It may be laid down 
as a general rule, subject to but one exception, that 
wherever the error complained of is predicated upon the 
instructions of the Court below, the whole evidence, or, at 
least, so much thereof as forms the basis of the instruction, 
must appear in the “bill of exceptions” accompanying 
the record of the cause. 

The exception alluded to is where the instruction is 
manifestly without the limits of the issue joined between 
the parties, and is likely to mislead the jury in making up 
their verdict. In such case, no reference to the evidence 
can be of any avail in determining the correctness of the 
instructions, and the Court may pronounce upon it even 
in the absence of the bill of exceptions, provided it be pro- 
perly attested by the signature of the judge below. 

The bill of exceptions attached to the record in this 
cause is manifestly incomplete. It purports to give only 
the testimony of a witness who was orally examined at the 
trial, and leaves out the documentary evidence, which is 
specially referred to in the body of the instructions asked 
for by the defendant and refused by the Court. In this 
state of case, it would be highly improper for this 
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Court to undertake to determine that the judge below had 
erred, for such conclusion could only amount to a conjec- 
ture. The correct rule upon this subject is, that nothing 
will be left to conjecture; and if the bill be so loosely 
drawn as to leave the matter in doubt, the proceeding be- 
low will be sustained, notwithstanding there may be some 
reason to suspect that error might have intervened. Ac- 
cordingly it is held, that if the evidence on which the in- 
structions to the jury were intended to bear, be not pre- 
sented by the bill, the Court will not adjudge such instruc- 
tions erroneous. The nature, office and indispensability 
of the bill of exceptions, in a common law suit, has been 
so frequently discussed by this Court, that any further 
effort to impress its importance upon the bar would seem 
to be a work of supererrogation. We will only further 
commend to the attention of the profession the views of 
this Court heretofore expressed in the cases of Dorman vs. 
The ex’ors of Francis Richard, (1 Ila. Reports, 297,) and 
Proctor vs. Hart, (5 Fla. R., 465. 
Let the judgment: be afiirmed with costs. 





James McKay, Apretiant, vs. Henry C. Bettows, Arp- 
PELLEE. 


1, Where there is no bill of exeeptions accompanying the record, but the in- 
struction complained of purports to have been in writing, duly attested by 
the judge who presided at the trial, and it is manifestly irrelevant to the 


issue joined between the parties, this Court will consider and pronounce 
upon such instruction 
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2. Where a promissory note had been given for the purchase of a horse, which 
note was afterwards transferred to a third party, who brought suit thereon 
against the maker, and the pleas were “failure,” “partial failure” and 
“ want of consideration,” it is error in the judge below to instruct the jury, 
“that to sustain the defendant’s plea of fraud, it must be proved to them 
that there was fraud by the parece of the note, in the sale of the horse to 
the maker; and that there was fraud between the assignee and the payee 
of the note, in the purchase of the note; and that it must be proved that 
the assignee was notified of the fraud between the payee and the maker in 
the sale of the horse before he purchased the note.” 


This case was decided at Tampa. 
The facts of the case are set out in the opinion of the 
Court. 


James T. Magbec for the appellant. 


James Gettis for appellee. 


DtPONT, ., delivered the opinion of the Court. 


This was an action of assumpsit brought in the Circuit 
Court of [Hillsborough County, by the endorsee of a prom- 
issory note against the maker. Three special pleas were 
interposed by the defendant, in each of which he attempt- 
ed to set up the defence of a failure of consideration. To 
each of these pleas there was a demurrer, which was sus- 
tained, and the defendant was allowed to plead over. He 
then plead 1st, a failure of consideration, 2nd a partial fail- 
ure of consideration, and 3rd a want of consideration, 
upon which issue was severally joined and the parties went 
to the jury. The Court instructed the jury as follows: 
“ That to sustain the defendant’s plea of fraud, it must be 
proved to them that there was fraud by McCarty in the 
sale of the horse to McKay, and that there was frand be- 
tween Bellows and McCarty in the purchase of the note. 
and it must be proved that Bellows was notified of the 
fraud between McCarty and McKav in the sale of the horse 
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before he purchased the note.” Under this instruction the 
jury found @ verdict for the plaintiff and judgment was en- 
tered accordingly. It is from that judgment that the ap- 
peal is taken, and the error is predicated upon this instrue- 
tion of the judge below. 

There is no bill of exceptions accompanying the record, 
and the evidence upon which the jury founded their ver- 
dict is consequently not before us. There is in the record, 
however, a paper containing the instruction complained of, 
which purports to have been in writing and sigued by the 
judge. Ordinarily, in the absence of the Bill of Excep- 
tions, we should be constrained to refuse to consider the er- 
ror assigned, but the circumstances of this case bring it 
precisely within the exception laid down in the opinion 
delivered in the case of Mckay vs. Friebele, decided at the 
present term of this ccurt, viz: “where the instruction is 
inanifestly without the limits of the issue joined between 
the parities, and is likely to mislead the jury in making up 
their verdict.” 

The issues in the case were upon the pleas of a “ fail- 
ure,” “partial failure,’ and “ want of consideration.” 
Either one, or all of these pleas might be sustained without 
the allegation or proof of frand. Even misrepresentation, 
whether fraudulent or innocent, is net essential to support 
the defence under these pleas. The defence might be sus- 
tained, although the utmost good faith had been observed 
by the plaintiff. If this be so, then it was manifestly 
wrong to instruct the jury, that frand must be proved, in 
order to sustain the defendant’s defence. It is not every 
erroneous, instruction however, that will induce this court 
to interfere with the judgment of the court below. The in- 
struction must be such as is obviously calculated to mis- 
lead the jury. We think the instruction complained of in 
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this cause is of that character, and we therefore feel con- 
strained to sustain this assignment of error. 

Let the judgment be reversed and a new trial be granted. 
in the Court below.. 


Josuua Starrorp, APPELLANT, vs. GrorceE W. ANDERs;- 
APPELLEE. 


1, Tormeal defences are dispensed with by rule of Court, such as “defends 
egqainst the wrong and injury, actionem non,” and their use, even if im- 
proper, does not invalidate a plea. 

2. A partial fuilure of consideration is made matter of defence by statute. 

8. A sale of personal property, as of hogs, is not complete without delivery,. 
identification or discrimination, and it is the duty of the vendor to make 
this, unless otherwise agreed. 

4, A plea setting up a sale of 58 head of hogs, with a delivery of 25 and 
refusal to deliver the remainder, was held a valid def ce as to those not 
delivered, and, if there was fraud in procuring the note, no recovery could 
be’had upon it., 

5. A sale of State land by a trespasser confers no right, no title, and is no 
consideration for a note given for it. Whether a pre-emptioner may sell 
was not decided by the Court. 


This case was decided at Tampa. 

Anders brought his action of assumpsit against Stafford 
vpon two promissory notes, one for two hundred and nine- 
teen dollars, and the other for one hundred and fifty dol- 
Jars. 

To the first count of the declaration the defendant 
pleaded specially, “that the consideration for which the 
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note mentioned in that count was made has in part failed 
in this, that a part of the consideration of said note was 
for a certain lot or stock of hogs, to wit: fifty-eight in 
number, at the price of two dollars per head, making the 
sum of one hundred and sixteen dollars; and the said 
plaintiff then and there delivered to the defendant seven- 
teen of said hogs; that the plaintiff represented to defen- 
dant that the remaining forty-one head were at Live Oak 
Pond and other places in Hernando county, and were 
gentle and manageable, and would come to defendani’s 
call; that defendant did go to the places designated and 
called the hogs and hunted the range in and about the 
places aforesaid, and found only eight head, which were so 
wild and unmanageable that the defendant had to run 
them down with dogs and shoot a part, and that defen- 
dant hunted diligently for the remaining thirty-three head 
and has been unable to find them.” ” 

To the second count defendant pleaded specially a fail- 
ure of consideration. | 

To the first plea the plaintiff demurred, alleging as 
causes of demurrer: 

ist. That the said plea sets up no sufficient avoidance of 
the cause of action in the first count of plaintiff’s declara- 
tion mentioned. 

2d. It is not alleged in said plea that the note sued on 
was obtained by fraud. 

3d. It is not alleged in said plea when the defendant 
went to the ponds, in the plea mentioned, to look after the 
hogs, nor when he hunted diligently for them. 

4th. The plea in part impeaches the consideration on 
which the note was given, and is not sworn to, nor was it 
filed at the appearance term of the cause. 

To the second plea plaintiff also demurred, alleging as 
cause of demurrer, among others, that it sets up no suf 
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ficient legal avoidance of the cause of action set out in the 
second count. 

The Court sustained the first ground of demurrer to the 
first and second piess and overruled all others. 

Defendant then, by leave, filed three amended pleas to 
the first count and one to the second count of declaration. 

The tirst amended plea alleges, that ‘tthe consideration 
for which said promissory note in the first count men- 
tioned was given, las partially failed in this, that said note 
was partly given for fifty-eight head of hogs, at two dol- 
lars per head, which plaintiff agreed and promised after- 
wards to deliver to defendant, and defendant says that the 
said plaintiff did not deliver to the defendant the said fifty- 
eight head of hogs, but only delivered twenty-five head, 
and that plaintiff has refused to deliver the remaining 
thirty-three head,” &e. 

The second amended plea alleges, “that the plaintiff was 
indebted to defendant in the sum of sixty-six dollars, it be- 
ing the value of thirty-three head of hogs which the plain- 
tiff before that time promised to deliver to defendant, and 
the defendant offers to sct off the said sixty-six dollars 
against as much of the said demand in the first count 
mentioned,” &e. 

Tle third amended plea alleges, that “the plaintiff ob- 
tained said note by fraud and misrepresentation in this, 
that he, the said plaintiff, represented to deiendant that 
he would deliver fitty-eight head uf hogs, provided defen- 
dant would give him the said promissory note mentioned 
in the first count of plaintiff’s declaration, and defeudant 
says that the plaintiff has fraudulently refused and does 
refuse to deliver part of said hogs, to-wit: thirty-three in 
number,” &e. 

The amended plea to the second count alleges, “that 
the promissory note mentioned in the second count of 
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plaintiff’s declaration was obtained by the plaintiff from 
defendant by fiavd and misrepresentation in this, that 
plaintiff was trespassing upon State land, and induced the 
defendant to give him said promissory note for the use and 
occupation thereof when defendant did not know that said 
land belonged to the State,” &e. 

The plaintiff deniurred to the amended pleas, and alleged 
as causes of demurrer to the first amended plea: 

Ist. The plea defends against the whole count, and sets 
up only a partial failure of consideration. 

2d. The plea sets up an agreement and promise of plain- 
tiff to deliver the hogs therein mentioned to defendant 
after the note sued on was given, and such promise is 
nudum pactum. 

3d. The plea in substance is such a plea as the first plea 
demurred to. 

4th. The plea is, in many respects, insufficient. 

To the second amended plea: 

Ist. The defendant offers in said plea to set off against 
plaintiff’s demand the odds of the same thirty-three head 
of hogs which in Lis first plea are set up as the canse of a 
partial failure of consideration, and it is pleading in the 
matter of said hogs double. 

To the third amended plea: 

ist. The said plea is not a good, sufficient or legal plea 
of fraud against the said plaintiff’s cause of action. 

2d. The plea dues not extend to the whole note declared 
on, and is therefore bad. 

To the amended plea to the second count: 

Ist. It is in effect the same as defendant’s original se- 
cond plea, or plea to the second count in plaintiff’s decla- 


ration, which has been demurred out. 
2d. It is the plea of a tenant seeking to deny the title of 
his landlord. 
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3d. It does not set up any fraud practiced by plaintiff 
on defendant to induce defendant to execute the note sued 
on and pleaded to. 

4th. It is not alleged that the note sued on was obtained 
by fraud and misrepresentation. 

The Court sustained the demurrer to the amended pleas, 
except the first ground to the first plea, and allowed the 
plaintiff to amend his declaration and defendant to plead 
over within sixty days. 

The defendant having failed to plead over, judgment by 
default was entered, and defendant appealed. 


James T. Magbee for appellant. 
James Gettis for appellee. 
BALTZELL, C. J., delivered the opinion of the Court. 


The plaintiff in the court below, George W. Anders, sued 


to recover upon two promissory notes, the one for $219, 
the other for $150, and obtaining judgment upon them, the 
defendant Stafford has appealed to this court, alleging error 
in the decision overruling his defences. To the first note 
he plead that “it was executed in part for a lot of stock 
hogs, to wit: fifty-eight in number, at the price of two dol- 
lars per head, making the sum of $116—that the plaintiff 
delivered him 17 of said hogs, and represented that the 
remaining forty-one were at different places in Hernando 
county—were gentle, manageable and would come to the 
call of defendant—that defendant did go to the places des- 
ignated and called them and hunted the range thereabouts 
and found only eight head, which were wild and unman- 
ageable, and that he hunted diligently for the remaining 
thirty-three head and has been unable to find them.” The 
plea was demurred to as “ setting up no sufficient defence, 
as not alleging that the note was obtained by frand, 
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as not setting forth when defendant went to the ponds nor 
when he hunted diligently—that it impeaches in part the 
consideration on which the note was given, and was not 
filed at the appearance term, nor sworn to.” The court sus- 
tained the first ground of objection and overruled the de- 
fence. Defendant then filed three amended pleas which 
were all demurred to. The first of them alleged, that * the 
consideration of the note had partially failed in this—that 
it was given for fifty-eight head of hogs at two dollars per 
head, which plaintiff agreed and promised afterwards to 
deliver to the defendant, and that plaintiff delivered only 
twenty-five and refused to deliver the remaining thirty- 
three head.” The cbjection to this plea on the part of 
plaintiff was, that “the plea defends against the whole 
count and sets up only a partial failure of consideration— 
that it sets up an agreement of plaintiff to deliver the hogs 
after the note sued on was given, and such promise is nwu- 
dum pactum, that it is in substance the same as the first plea 
demurred out, and is otherwise insufficient.”” The court 
sustained these objections except the first. 

The exceptions to the plea are rather to its form, than to 
the merits contained in it. By our statute, a partial failure 
of consideration may be pleaded with the like efliciency as 
one that is total. It will prevail to the extent of such de- 
fence—see pamphlet laws of 1850, page 125. Of the same 
character is the objection, that “the plea defends against 
the whole count,” by which is meant, that the plea com- 
mences by saying “the defendant comes and defends the 
wrong and injury, when, &c.” Whatever force may have 
been attributed to these expressions by the early common 
law, in practice none has been allowed them here, and the 
rules of Court expressly declare that “no formal defence 
shall be required in a plea,” and it shall commence as fol- 
lows : “the said defendant by his attorney says, dc.,” and 
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further that “it shall not be necessary to use any allega- 
tion of actionem non, or tu the like effect, &e.” Certainly 
then the improper use of terms declared to be unnecessa- 
ry cannot be considered to have the effect of invalidating 
a plea, if it be in other respects unobjectionable. 

Passing from these, the question remains, is the plea good 
in substance. ; 

Admitting that the agreement for the delivery of the 
hogs was made afterwards, and not at the time of the bar- 
gain, and that there was 10 agreement then as to the deliv- 
ery; the enquiry arises as to the effect of the agreement 
set up in the pleas, divested of all provision as tu the de- 
livery. 

Thus stated, the allegation of the plea is that * the note 
was given for 58 head of hogs at two dollars per head.” 

Such an agreement constitutes a sale, and will be found 
to be attended with the fullowing results in contemplation 
of law: 

* The simplest form of a sale is when the price is paid 
and the article is immediately delivered. But inasmech 
as there can be a sale of a thing in future, and also, since 
the thing sold may not be in the actual possession of the 
seller, subsequent acts by one or both parties often become 
necessary in order to complete the sale.”—Story on Cont. 
304,- 

a Delivery completes the contract of sale, and vests the 
title to the property sold in the vendee, so that if they be 
destroyed afterwards by casualty he wust bear the loss.” 
—§ 503. 

The first rule of law applicable to delivery, and to which 
all other rules are subordinate, is that no sale is complete 
so as to vest an inimnediate right of property in the buyer, 
so long as any thing remains to be done as between the 
buyer and seller. The goods sold must he zdentified, 
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separated and distinguished from all other goods, or from 
the bulk or mass with which they are mixed. When goods 
are sold by number, weight and measure, so long as the 
specific quantity or measure is not separated and iden- 
tified, the sale is not completed, and the goods are at the 
risk of the seller.” Story on Contracts and cases cited 
Sec. 504. 

* Where the seller has done every thing that is required 
of him as to a portion of the goods, yet something still re- 
mains tobe done before delivery in regard to the rest of the 
goods, the goods which have been separated and designated, 
and are ready for delivery, became the property of the 
buyer and are at his own risk, but the part in which some- 
ling remains to be done is at the risk of the seller, anc 
as to them the sale is incomplete, nor does it make any 
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Was bought, and it was agreed that the different packages 
should be weighed by the seller, who accordingly weighed 
a portion of the starch and delivered it to the vendee, and 
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left a portion unweighed, and the vendee the mean time 


~~ 


became VAaUKTUpt, lu Was hela that the weleumng and dellv- 
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consideration, and a thing to be sold.”—Parsons on Con- 
tracts, 437.—“ The thing sold must be specific and capable 
of certain identification.” —Page 440. 

“The property does not pass absolutely, unless the sale 
be completed, and it is not completed until the happening 
of any event provided for, or so long as any thing remains 
to be done tothe thing sold, to put itin a condition for sale 
or to identify it, or discriminate it from other things, &c., 
unless this is to be done by the buyer alone.”—/ 07d. 441. 

It is unnecessary to say, that by the plea no obligation 
of this kind rests with the buyer. We hold then, that un- 
der the facts set up by this plea, delivery was an essential 
part of the contract, and was incumbent on the vendor. 
Until this was had, the things sold were not specific, not 
capable of certain ¢dentification. Were it otherwise, we 
should be compelled to hold, that such sale gave the right 
to take fifty eight hogs of any description of the plaintiff’s 
at the pleasure of the purchaser, any where and at any 
time. Not only does this plea set up a right to this, of this 
number of hogs from plaintiff, but a refusal on his part to 
deliver more than one half of those agreed to be delivered. 
Under such a state of facts, can it be possible, that a ques- 
tion or doubt can exist as to the impropriety of his de- 
manding pay for more than the number delivered? We 
certainly feel none. 

The Court then should have overruled the demurrer to 
this plea and not sustained it. 

The second amended plea was not relied upon in argu- 
ment, and is obviously not good, and the Court below was 
right in overruling it. The third alleges, that “the plain- 
tiff obtained said note by fraud and misrepresentation in 
this, he the said plaintiff represented to this defendant, 
that he would deliver fifty eight head of hogs, provided 
said defendant would give him thesaid promissory note and 
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the said defendant says that the plaintiff has fraudulently 
refused to deliver part of said hogs, to wit: thirty three of 
them,” &c. This also was demurred to, overruled and de- 
clared insufficient. With an admission of two such prom- 
inent facts by the demurrer, that of a condition attached 
to the bargain and refusal to observe it or comply with 

, and fraud in the agreement, we cannot perceive the 
grounds for sustaining the demurrer. 

“‘ If the consideration of a contract be fraudulent, or at 
all tainted with fraud, it cannot support a promise; and not 
only fraudulent declarations or misrepresentations, but 
any other species of fraud will avoid a contract, and the 
fraud may be pleaded in bar of any action upon it.”— 
Arch. N. P. 160. 

It may be that the facts attending the refusal to deliver 
the remaining hogs should be more fully set forth, so as to 
show fraud, as that plaintiff sold and delivered to some 
other person, or destroyed them, or drove them off so that 
defendant could not getthem; yet without the fraud, with 
some indulgence to the pleading, for all the pleas seem to 
be indifferently drawn, we are not satisfied that the de- 
murrer should have been sustained. It is well settled that 
‘a subsequent failure of the consideration for which a bill 
or note has been given, either in the whole or in part, 
when of definite amount, such as the non-performance of a 
condition precedent, will afford a defence entirely or par- 
tially, and if a bill or check has been given, even ona 
verbal condition, which the drawer finds is to be broken 
or eluded, he has a right to stop payment and may defend 
an action thereupon.” 1 Chitty on Bills, 76; 3 Campbell, 
376 and notes. This is stated with a qualification, that 
“the matter which the holder has failed to perform must 
constitute the principal condition precedent upon which 
the bill was given, or it will afford no defence.”—JZbid. 
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No doubt if fraud can be established in procuring the 
note, no recovery can or should be had upon it ; and reject- 
ing the fraud, or none being found to exist, a recovery 
should not be had under the facts set up by the plea be- 
yond the number of hogs delivered. 

The judgment on the demurrer to this plea should then 
have been for defendant, and not for plaintif! 

Another amended plea yet remains to be consides red to 
this effect, that “the promissory note in the second count 

the plaintifi’s declaration was obtained by plaintiff 
from defendant by fraud and misrepresentation in this: 
Plaintiff was trespassing upon State land and induced this 
defendant to give him said promissory note for use and 
occupation thereof, when this defendant did not know that 
said land belonged to the State.” This was demurred to 
on the ground that “alike plea had been demurred out; 
that it seeks to deny the title of his landlord; does not set 
up any fl aud practiced by plaintiff on Kilian to induee 
him to execute the note,” &e. It is very clear, we think, 
that the plea is deficient in averments adequate to consti- 
tute a bar, It is not speciiic—too large and indefinite—yet 
we do not think it objectionable for the reasons stated in 
the demurrer. 

Fhe general rule is undeniable, we had almost said in- 
fiexible, that a tenant shali not deny the title of his land- 
Jord. It is founded in great wisdom, and should not 
lightly be impaired or infringed. It is not, however, uni- 
versal in its application, nor withont exception. Perhaps 
it may be said that the exception more firmly establishes 
the rule. 

“Tf a tenant obtains possession from one who falsely 
represents himself to be landlord, he can show that the 
plaintiff was not landlord, nor the real owner at the time 

f the agreement.”—Glenn vs. Rise, 6 Watts, 44. 
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*“ Again, a tenant cannvt impeach his landlord’s title, 
unless he or the commonwe ath has been defrauded by the 
landlord.”—5 Watts, 55 5 - 4§, ny i, S82. 

We quote from U.S Die es ,and reeret very much not 
to have had more direct access to the authorities cited. 
The doctrine is so appropriate and founded in such reason 
and good sense as to commend itself to adoption, whilst its 
application to the present case would seem to be very 
clear. By the law of the State, it is made ‘the duty of the 
judges of the Circuit Courts to charge the Grand Jurors of 
their respective counties to present all and every person 
who shall hereafter tvespass upon the public lan e" of the 
State, to the damage or injury of the same, whether the 
same are for the support of schools, seminaries or internal 
improvements, and the person convicted shall pay the 
costs and a fine equal to four times the mount of damage 
sustained by the State on account of said trespass.”—See 
Laws 1548, p. 36. <A trespasser is very obviously a man 
occupying the public land without right. To give sanction 
and validity tosuch sale would but invite the trespasses pro- 
hibited, so that the most strange and forbidding anomaly 
would exist oi one department of the government prohibit- 
ing, by severe and positive penalties, a particular act, 
whilst another would be giving it encou:agement. It may 
be said, that the nature of the trespass is not stated in the 
law. It is not a to see that the intrusion upon, and 
occupying of the land, holding it as owner, and treating it 
as such, are of themselves a trespass in iike manner as if 
the lard belonged toa private individual. Whilst declar- 
ing this, it is proper to state that the ease of persons hold- 
ing under, or entitled under pre-emption laws, is not em- 
braced in the remark. The plea yet is so indefinite and 


wanting in precision and appropriate averments to bring 
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it within the law, that on this account it must be overrul- 
ed. The judgment on the demurrer was therefore right. 

The judgment of the Circuit Court will be reversed, set 
aside, and the cause remanded with directions to the court 
to give judgment on demurrer for defendant on the first 
and third amended pleas, and for plaintiff on the second 
and fourth pleas, and to award a repleader for further pro- 
ceedings to be had therein, not to be inconsistent with 
this opinion. 








Marrua A. Harrett, Aprettant, vs. Marcaret Har- 
RELL, JAMES HARRELL AND OTHERS, APPELLEES. 


1, Where a widow elects, under the provisions of the act of 1838, to take a 
“child’s part” in the estate of her deceased lusband, if there be no child, 
she takes one-half of the real estate in fee simple and a like quantity of 
interest in the personalty, including slaves, absolutely. 


2. It isa rule, in construing statutes, that the original act and the amend- 
ment is to be viewed as one act, and that no portion of either is to be de- 
clared inoperative, if they can be made to stand together without wresting 
the words from their appropriate meaning. 


This case was decided at Marianna. 

The appellant filed her bill in the Circuit Court of 
Washington county against the appellees, alleging that 
her husband, William A. Harrell, died in Washington 
county, in this State, on the 27th day of February, 1856, 
and that letters of administration on his estate were 
granted to complainant; that at the time of the death of 
said William A. Harrell, he was the owner of certain real 
and personal estate described in the bill; that said William 
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A. Harrell left no children and no father, and that, aside 
from complainant, his widow, his nearest of kin are his 
mother and brothers and a sister, who are the defendants 
to the suit. The bill further alleges, that complainant is 
entitled, under the laws of this State, to dower in the 
estate of said William A. Harrell, or to a child’s part in 
said estate, and having elected to take a child’s part, and 
there being no child, she claims to stand in the place of a 
child and to be entitled to the whole estate. The bill also 
alleges, that if complainant does not take the whole estate, 
she is entitled to one-half, and that the defendants, as next 
of kin, take the other, and concludes with a prayer for a 
decree assigning to complainant the whole of the property 
as her “child’s part” of the estate of said William A. 
Harrell, and that if she is not, by her election, to take a 
child’s part, entitled to the whole, then that she be de- 
creed to be entitled to one half thereof. 

The defendants demurred to the bill of complaint, alleg- 
ing specially that complainant is only entitled to her 
dower in the lands and to one-half of the personal estate 
left by the said William A. Harrell, dec’d, the lands and 
slaves belonging to her only for and during her natural 
life, and to no other or greater interest, share or portion of 
said estate. 

The Court sustained the demurrer and dismissed the bill 
with costs. 


Yonge & McClellan for appellant. 
A. H. Bush for appellees. 
DuPONT, J., delivered the opinion of the Court. 


The first section of the act of 1828, in relation to dower, 
(Thomp. Dig., 184,) provides, that “when any person shall 
die intestate, or shall make his last will and testament, 
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and not therein make any express provision for his wife, 
by giving and devising unto her such part or parcel of real 
and personal estate as shail be fully satisfactory tc her, 
such widow may signify her d'-sent thereto in the Circuit 
or Probate Courts of the county wherein she resides (and 
if there be no Court in the county, then to cither of the 
said Courts in the next adjoining county) at any time 
within one year after the probate of such will, and then 
and in that case she shall be entitled to dower in the fol- 
lowing manner, to wit: one-third part of the lands, tene- 
ments and hereditaments of which her husband died 
seized and possessed, or had before conveyed, whereof 
said widow had not relinquished her right of dower, as 
heretofore provided for by law, which third part shall be 
and inure to her proper use and behoof in and during t 
term of her natural life,” 
The second section provides, that “when a husband 


= if 
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shall die intestate, or shall make his last will and testa- 
ment, aud not male provision therein for his wife, as ex- 
pressed in the first section of this act, she shall be entitled 
to a share in the personal estate in the following manner, 
to wit: If there be no children, or, if there be but one 
child, in that case she shall be entitled to one third part 
in fee simple, except slaves, in which she shall have a life 
estate, and such claim shall have preference over all 
others.” 

The act of 1838, which is amendatory to this act, 
(Thomp. Dig., 155,) provides as follows: “In all cases in 
which the widow of a deceased person may be entitled to 
dower under the statute to which this isan amendment, 
she shall make her election either of dower or of a child’s 
part within twelve months after the probate of the will or 
granting letters of administration, or she shall be confined 
to her dower.” 
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“Tf a widow take dower, she shall be entitled only to a 
life estate in the real property, to return at her death to 
the estate of her deceased husband for distribution. If 
she take a child’s part, she shall have in the property set 
apart to her, a fee simple estate in the real property and 
an absolute title to the personal property, including slaves» 
with power to control or dispose of the same, by will, deed 
or otherwise.” 

In the case before us, the widow took administration on 
the estate of ber deceased husband, and she has elected to 
take a child’s part in the same. The bill was brought by 
her against the next of kin of her husband, being the 
mother, brothers and sister, and asked that it might be 
declared by the Court what was the quantity and extent 
of her interest under that election. It also alleged that 
she is and was childless at the time of the decease of her 
husband, and that the estate consists of lands, slaves and 
some other personal property. Under this state of facts, 
she insists that she is entitled to the entire estate after the 
payment of debts, there being no child to divide the estate 
with her, and, if not to the whole, then to one full moiety 
of the same. 

For the next of kin it is insisted that the widow must 
be confined to her dower, and that her’s is not a case of 
election within the provision of the amendatory act of 
1838, there being no child or children by which her claim 
of a child’s part can be admeasured. This contest in- 
volves a construction of the act of 1838, and raises two 
questions: 1st. Whether the widow was entitled to make 
her election between dower and achild’s part in a case 
where there is no child living at the death of the husband # 
and, secondly, if she be entitled to her election, what is te 
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be the quantity and extent of her interest in the estate 
under such election ? 

Upon a cursory examination of the provisions contained 
in the act of 1838, there does seem to be some difficulty in 
applying them to the faets of this case; but, when it is re- 
membered that it is an enabling act, being expressly 
amendatory of the act of 1828, the difficulty vanishes 
under the well established rule that the original statute 
and the amendment are to be viewed as one act, and that 
no portion of either is to be declared inoperative if they 
can be made to stand together without wresting the words 
from their appropriate meaning. The act of 1828 provides 
expressly for the case where there is no child, giving in 
that event a certain portion of the estate to the widow. 
The enactment of 1838 was evidently intended for the ben- 
efit of the widow, by giving to hera higher estate than 
she would get, under the provison for dower, contained in 
the old act, should she elect under the circumstances to 
take it. Three conditions of the estate were provided for 
under the old act, to wit: Where there should be no child 
—where there should be one child, and where there should 
be more than one child. To hold that the amendatory act, 
which is general in its character, embraces only the two 
latter conditions, and is not to be applied to the first, we 
think would be giving a construction to the act not war- 
ranted by any recognized rule of interpretation. The op- 
eration of the statute is as broad and comprehensive as 
language can make it. The words are: ‘‘ Jn all cases 
in which the widow of a deceased person may be entitled 
to dower under the Statute to which this is an amend- 
ment, she shall make her election,” &c., &c. Now, where 
there is no child, is one of the very cases mentioned in 
the Statute giving dower, and we can discover nothing in 
the words or context, which even seem to exclude from its 
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operation a case of this kind. We therefore conclude, that 
the complainant is entitled to make her election between 
dower and a child’s part, in the estate of her deceased hus- 
band. 

But the question recurs, what shall be the measure of 
the widow’s interest, where she elects, under the circum- 
stances of this case, to take a child’s part? For her it is 
insisted, that the child’s part amounts to the entire estate: 
that forasmuch as the child would take the entire estate, 
if there were no widow, so the widow will take the whole 
estate where thereisno child. This argument scarcely has 
the credit of speciousness ; it is wholly illogical. The act 
of 1828 defines very clearly the measure of her interest 
as dower, viz: one half; if that be not the measure of her 
interest under the act of 1838, then she has none. It is 
very evidently the intention of the Statute to place the 
claim of the widow upon the same footing, whether there 
should be one child or no child. 

An argument of some speciousness has been pressed up- 
on the Court, deduced from the assumed conflict between 
this conclusion and the provisions of the act of descents and 
distribution. If we have correctly apprehended this argu- 
ment, it is, that the Statute regulating descents, (the pro- 
visions of which are by subsequent enactment made the 
rule of distribution also,) having in case there be no child 
surviving at the death of the intestate, directed the proper- 
ty go first to the father, and if there be no father, then to 
the mother, brothers and sisters and their descendants, if 
the act of 1838, were to be so construed as to permit the 
widow to take the whole estate, in a case like this, it would 
amount to avirtual repeal of the Statute. We suppose 
that if this argument is tenable as to the whole, it is equal- 
ly so as to the claim forthe half. The idea seems to be 
that a construction of the act of 1838, which will give the 
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fee in the realty, and an absolute estate in the personalty 
to the widow, would be to defeat the operation of the Stat- 
ute regulating descents and distributions. Now there is 
no question that the act of 1838 does, in a case where 
there is one or more children, give to the widow a prescrib- 
ed portion of the fee in the realty, and alike portion of 
absolute estate in the personalty. In such a case, it has 
never been doubted, that if she so elect, she is to be count- 
ed as a child, and that the estate is to be equally divided 
between the widow and the child or children, as the case 
might be. ‘To the extent of her interest, therefore, the full 
and absolute estate, which, under the provisions of the act 
of descents is directed to descend to the collateral kindred, 
is curtailed by the operation of this Statute; and yet it has 
never been supposed that the two Statutes were in conflict. 
Why, even under the act of 1828, assigning dower to the 
widow, the personalty, (otherthan slaves,) which would oth- 
erwise go to the next of kin by distribution, is vested in 
her absolutely. 

Entertaining this view of the Statute, we are of the opin- 
ion that the bill ought not to have been dismissed. It is there- 
fore ordered, adjudged and decreed that the decree of the 
Chancellor dismissing the bill filed in this cause, be reversed 
and set aside, and that the cause be remanded for such 
further proceedings in the court below, not inconsistent 
with the views expressed in this opinion, as may be appro- 
priate. 

It is further ordered that the Appellees do pay the costs 
of this appeal 
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Henry L. Parker, Jomn I. Wortrycswortn, Wo. B. Hoox- 
ER AND Joun Parker, APPELLANTS, vs. Francis A. Hen- 
pry, ApMINIsTRATOR de bonis non or James E. Henpry, 
DEC’D, APPELLEE. 

Where a plaintiff dies and the suit is revived by secire facias, it is to be pro- 
ceeded within terms of the law as to the making of defences as if he had not 
died, and the defendant is not entitled to an appearance and trial term, as if 
the case had been commenced by the party newly made. If judgment is 
had by ni? dicit in the Court below, the defendant should apply, if he has 
a good defence, to open the judgment and be permitted to plead, and cannot 
make his application to this Court. 


This case was decided at Tampa. 

The facts of the case as presented in the record, are fully 
set forth in the opinion of the Court, to which reference is 
made. 


James Gettis for appellants. 
James T. Magbee for appellee. 
3ALTZELL, C. J., delivered the opinion of the Court. 


Alderman Carlton, administrator of James E, Hendry, 
deceased, instituted his suit on the 17th day of March, 
1856, against Henry L. Parker, John H. Hollingsworth, 
Wn. B. Hooker and John Parker, to obtain payment of a 
note given for the sum of $1844. The writ was served on 
tue defendants, Wm. D. Hooker and John H. Hollinsgworth, 
on the %5th of March, 1856. Henry L. Parker acknowl- 
edged service. John Parker was not served, not being in 
the county. On the10th September the process was served 
on H. L. Parker, and on the 14th on John Parker. 

At the October Term, 1856, the defendants entered their 
appearance by their attorneys to preventa default. At 
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this term a suggestion was made of the death of the plain- 
tiff Carlton, and scire facias ordered. 

On the 5th of February, 1857, a scire facias issued in fa- 
vor of Francis A. Hendry, who in the mean time had been 
qualified as administrator de bonis non, of the estate of 
James E. Hendry. This was served on the defendants on 
the 13th and 18th of February, and the 11th of March, 1857. 
On the first of April, the plaintiff entered his motion for de- 
fault, and again on the 6th gave notice of a motion to make 
the new administrator plaintiff, which was served on the 
7th. On calling of the case at the April Term, Hendry 
was made plaintiff, and no plea having been filed, a judg- 
ment was entered for $2095 09 on the 8th of April, 1857. 
This is complained of, and we are asked to reverse it on 
the following grounds : 

1. “ Because the defendants did not have the time to 
plead allowed by the rules of court.” 

The law providing for the revival of suits in case of the 
death of a party plaintiff, provides that “thesuit shall pro- 
ceed as if such party had not died, and shall not abate by 
the death of either party, provided the cause of action 
would survive.”—-See Thompson’s Digest, p. 332. 

The process was fully served to the October Term, which 
was the appearance Term, so that the plaintiff would have 
been regularly entitled to judgment in case of his living at 
the April Term, 1857, the time when it was given, so that 
the judgment is rendered and the cause has been proceed- 
ed with in the terms of the act, as if the plaintiff had. not 
died. And we see no injury toresult therefrom. The party 
had more than twelve months to prepare a defence, and 
surely he cannot complain that a longer time was not al- 
lowed. If he had a meritorious defence, it should have been 
presented by filing pleas directly after the notification of 
the appointment of the administrator, and even if not fil- 
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ed then, the court would undoubtedly, on a proper show- 
ing, haveset the judgment aside and allowed him to make 
a defence. J ailing to do this in the court below, he 
may not hope to attain the same object here. Ours 
is not the place to originate motions for the conduct 
of cases, nor the presentation of defences ; they should be 
made to the court below. If refused or denied there, then 
the redress of the party is by application here. It is true, 
the rules say that pleas shall be filed sixty days before the 
trial Term of the court. This is for cases in their natural, 
ordinary and regular course. When a deviation is requir- 
ed or becomes necessary by facts or circumstances, it is the 
province and duty of the court to accommodate its action 
to this new state of things. Rules are, not like laws, in- 
flexible, but made for the advancement of the great pur- 
poses of right and justice, and are to be administered in a 
spirit of wise and prudent discretion to attain their great 
object and end. 

The law allows two terms to a defendant for presenting 
and hearing his defences, the rule requiring that these be 
filed sixty days before the trial Term, which, if prevented 
by accident, it does not follow that he should have a third 
term to make them. 

Already the time of filing pleas, of giving two terms, is 
complained of as occasioning improper delay, and it would 
ill become this court by construction to give further occa- 
sion forreproach. ‘There is no error then in the ruling in 
this respect. This disposes of the general assignment of 
errors. 

The third assignment, alleging a deficiency in the service 
of the process, was withdrawn and is dispensed by the re- 
cord. 

The fourth assignment is that the court erred in not setting 
the default aside, and in not giving the defendants an op- 
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portunity to plead. It is not right to term this a default; it 
was by nz/ dicit. It does not appear by record that they de- 
sired toplead. The parties were present, they filed no pleas, 
asked leave to file none; how then, could the court pre- 
sume that they hada defence? IJow can this court con- 
clude that they hadany? No doubt, if, after the judgment 
had been entered, a proper showing had been made of a 
meritorious defence, the court would have opened it. If 
this had been refused, then the appeal would have been 
the appropriate remedy. Let the judgment be affirmed. 





Mary Ilancr, Arpetiant, vs. Tue Srare. 


In a presentation for assault and battery, itis competent for the defendant, 
both at common law and under the statute of this State, conferring upon 
the jury the right to fix the measure of punishment within certain limits, 
to give in evidence his general good character, although the same may not 
have been assailed by the prosecution. 


This case was decided at Tallahassee. 
For the facts of the case reference is made to the opin- 
ion of the Court. 


D. P. Holland for Appellant. 
M. D. Papy, Attorney General, for the State. 
PEARSON, J., delivered the opinion of the Court. 


The Appellant was convicted at the last term of the Cir- 
cuit Court for Franklin County, of an assault and battery 
upon one Mary Allender, and her punishment assessed by 
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the jury at six months imprisonment, upon which convic- 
tion, judgment and sentence was accordingly pronounced. 
The prisoner appeals, and the only error assigned is, that 
upon the trial, her counsel offered to give evidence of her 
general good character, although her character had not 
been impeached by the prosecution, which the court would 
not permit to be introduced. 

This is a question which, it appears to us, is conclusively 
settled, as well by reason and precedent, as by the neces- 
sary policy and effect of our Statute, (Thompson’s Dig. 
p- 490,) placing the measure of punishment in such cases 
at the discretion of the jury who tries the case. Mr. Star- 
kie, in his well considered and long approved work on Ev- 
idence, (2 vol. 4 Ed. p. 363,) considers that evidence of 
character is admissible on three grounds—* Ist. To afford 
a presumption that a particular party has or has not been 
guilty of a particular act. 2nd. To aflect the damages in 
particular cases where their amount depends upon the char- 
acter and conduct of any individual, and 3rdly. To im- 
peach or confirm the veracity of a witness.” Upon the first 
and second principles here stated, it would seem the evi- 
dence offered and rejected in this case, should have been 
admitted. It is true that the presumption derived from 
character is throughout the authorities held of little avail 
except in cases of doubt. But the objection goes rather to 
the value of the evidence it affords of the perpetration or 
pretermission of a particular act, than to its admissibility. 
The objection, in other words, it will be found, is to the force 
and weight of a presumption arising from character, and 
not to the competency of such testimony. 

The general rule is, that the testimony shall be confined 
to the issue; and in the very nature of things, why should 
not the moral character and conduct of a person in society 
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tend more or less, according to the circumstances of the 
case, toestablish the result? Such is the case in social life. 
In many cases it must be potential, while in others it can 
have but little weight, as when opposed to full proof. 
Archbold in his Criminal Pleading, (5 Am. Ed. p. 134,) in 
summing up on this subject, says : 

** These several cases, when fully considered, will be found 
to be not exceptions to, but illustrations of the rule above 
mentioned, namely, that nothing shall be given in evidence 
which does not tend directly to the proof or disproof of the 
matter in issue.” * * * * *“ As tothe evidence of the 
defendant’s character, it can be of avail only in doubtful 
cases. Where the probabilities of the defendant’s guilt on 
ene side, and the probabilities of his innocence on the oth- 
er, are nearly equal, satisfactory testimony of his general 
good character for honesty or humanity, may have the ef- 
fect of raising a well founded presumption, in the minds of 
the jurors, that a man ofsuch character could not have been 
guilty of the larceny or violence imputed, and in this sense it 
may be deemed evidence tending te the disproof of the 
matter in issue.” And to the same effect, as far as we have 
examined, is the doctrine laid down in all the leading ele- 
mentary writers on criminal law. But the question here 
seems to be not so much whether character is admissible in 
a criminal prosecution, but which party shall have the 
privilege of first introducingit. We had regarded the prac- 
tice as settled in at least so far as to allow the defendant 
his election of taking the hazard of putting his character in 
direct issue, by introducing testimony in relation to it. 
And if the reason for the principle just stated be sound, 
upon which this description of evidence is admitted, such 
practice is manifestly consistent therewith. To hold the 
defendant’s right of introducing his character in evidence, 
to rebut the probabilities of proofs arraved against him, or 
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to extenuate a discretionary punishment, subject to the 
option of the prosecution, vy first putting that character in 
issue, would be in effect to deprive him of the right alto- 
gether, for no good character would ever be assailed by the 
prosecution, and no bad character ever introduced by the 
defendant. The general rule laid down is, that the party 
who has to maintain the affirmative of the issue shall be- 
gin. Here the defendant offers his good character in evi- 
dence under the general issue. And in Archbold’s Prac- 
tice of the King’s Bench, vol. 1, p. 169, it is expressly de- 
clared, ‘“* Where a special defence is intended to be given 
in evidence, under the general issue, the party shall begin 
who would have been entitled to do so if the defence had 
been specially pleaded.,—4 T. R. 497; 3 Camp. 368. 
Hence it is clear upon principle and authority, that 
the defendant in this case had not only the right to in- 
troduce evidence of her general good character, but to 
begin with the proof. This doctrine is sustained in Star- 
kie on Ev., 2 vol., 364, and a case put similar to the pre- 
sent. ‘‘ Where the indictment charges upon the defendant 
any violence committed against the person of an individ- 
ual, or against the public peace, evidence may be adduced 
by him of his general character for humanity and peacea- 
ble conduct.” See also Arch. Crim. Prac. and Plea., 1 
vol., p. 165, citing 2 Mass. Rep. 317, 3 Bibb, 196, 7 Conn. 
Rep. 118, and also Wharton’s Amer. Crim. Law, 171, to the 
same effect. In the State vs. O’Neal, 7th Iredell, 251, ap- 
proving the case of the State vs. Collins, 3 Dev. 117, and 
overruling the case of Vane, 12 Wend. 78—82, the fore- 
going doctrine is fully sustained. 

There is one other point made in some of the authorities 
on this question, which perhaps deserves a passing con- 
sideration. It is this—that character should only be ad- 
mitted in evidence in case of doubt. This record does not 
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inform us whether there was room for doubt in regard to 
the defendant’s guilt or innocence, nor could any record 
do so. It is the province of a record to state the facts and 
incidents of the trial, as entered on the minutes, and not to 
certify doubts. Who is to determine the question, wheth- 
er there be or be not doubts in the minds of the jury, until 
their verdict is rendered? And to clothe the court with 
this power of raising doubts upon the effects of evidence, 
for the purpose of admitting or rejecting testimony, is to al- 
low it to invade the appropriate sphere of the jury in the 
determination of facts, and thereby lose its character and 
exclusive function of determining only the law. 

But it appears to us that if it were matter of doubt as to 
the principle at common law, of the defendant’s right to 
adduce his character in his defence, there can be none un- 
der our statute above cited, empowering the jury to 
determine the measure of punishment within the Statutory 
limits. It has ever been the practice of the courts to admit 
evidence in mitigation of damages and in extenuation of 
punishment, where the court was clothed with a discretion 
in regard to the punishment. Twice this discretion has 
been transferred by our statute to the jury. It follows that its 
incidents must go with it; for it is manifest such discre- 
tion cdnnot be wisely and beneficially exercised without 
the aid of such testimony. 

The judgment below must be reversed and a new trial 
granted. 
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Lutner HH. Tyson, ApMINISTRATOR oF THE ESTATE OF 
Luturr Tyson, pEc’p, ArreLLAnt, vs. Urtan Bownpen, 
APPELLEE. 


A defendant in execution, after judgment in replevin, cannot sue out another 
writ of replevin to prevent the execution of the writ against himself and 
procure a restoration of the property. The Court, on application, will 
supersede the writ if not returned, or set it aside as irregularly issued if it 
be returned. 


This case was decided at Jacksonville. 

This was an action of replevin instituted in Duval Cir- 
cuit Court. 

The appellee, as sheriff of Duval county, having in 
hand a writ of vetorno habendo, directed to the sheriffs of 
the State of Florida, issued from Leon Cireuit Court un- 
der a judgment of said Court in favor of Daniel T, Lingo 
against the appellant, in his individual capacity, seized 
eleven slaves, in compliance with the command of said 
writ. 

The appellant, as administrator of the estate of Luther 
Tison, dec’d, instituted his action of replevin against the 
appellee to recover said slaves. At the first term of the 
Court thereafter, Bowden, the defendant below, by his 
counsel, moved to dismiss the suit, on the ground that the 
writ was improperly issued. On the hearing of the motion, 
the writ of veforno habendo was read in its support, and 
it was admitted that the slaves for whose recovery this ac- 
tion was brought are the same slaves which were seized by 
Bowden, as sheriff of Duval county, by virtue of the afore- 
said writ. 

The Court below dismissed the suit, on the ground that 
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the action of replevin did not lie in such a case, and the 
plaintiff appealed. 


P. Fraser for appellant: 


It will be contended by the appellant, that it appears 
by the record that Luther H. Tison, administrator of 
Luther Tison, deceased, is a distinct and different person 
from the Luther Tison named in the writ of return, and 
that their rights to the property in dispute stand upon a 
distinct and different basis, to be established by evidence 
to be adduced on the trial of proper issues to be joined in 
the cause; that under the replevin act of this State the 
action of replevin will lie in all cases which do not come 
within the exceptions named in the act itself: 

ist. The action will lie in all cases where goods and 
chattels are wrongfully taken or detained. 

2d. It will lie at the suit of a defendant in execution or 
attachment when the goods and chattels seized by virtue 
thereof are exempted by law from such execution or at- 
tachment. 

3d. It will lie at the suit of any other person than such 
defendant, when such person has the right to reduce into 
his possession the goods so taken.—-Thomp. Dig., 388. 

There are but three exceptions in the act: 

1st. Where property is taken by virtue of any warrant 
for the collection of any tax, assessment or fine, in pursu- 
ance of any statute of this State. 

2d. Where goods taken by virtue of any execution or 
attachment are not exempted by law. 

3d. Where a third party claiming goods so taken has not 
the right to reduce them to his possession. 

The action of replevin will therefore lie in all other 
cases, as the mention of these exceptions is the exclusion 
of all others, 
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There is no conflict of jurisdiction between the Circuit 
Courts of Duval and Leon counties, such as would arise 
between a State Court and a Federal Court: 

1st. Because the Courts of the United States have ex- 
clusive jurisdiction of all seizures, and any intervention of a 
State authority which, by taking the thing seized out of the 
hands of the United States oflicer, might obstruct the exer- 
cise of this jurisdiction, is unlawful.—4 Cond. R., 2 Whea- 
ton, 1. 

2d. Buta State Court has no such exclusive jurisdic- 
tion. By the terms of the replevin act, a defendant in 
execution may replevy goods taken in execution which are 
exempt by law, and such goods must be replevied by a 
writ issuing from the Court within the jurisdiction of 
which the goods are found, whether it be within the 
jurisdiction of the Court issuing the writ or that of 
some other Court. A Justice of the Peace may issue a 
replevin for goods taken in execution issuing from a Cir- 
cuit Court, if such goods are exempt from execution by 
Jaw, and he has jurisdiction of the amount; or, a replevin 
may issue from the same Court out of which the execution 
issued, or from another Circuit Court of the State, if the 
property be found within its jurisdictional limits. Also a 
third party may have replevin for any goods seized by 
virtue of an execution, where he is cutitled to the posses- 
sion. Ilis aflidavit is prima facie evidence of title, and 
he has a right to try that issue by a jury.—George vs. 
Chambers, 11 M. & W., 159 and note; Denham vs. Wyc- 
koff, 3 Wend., 281. 

Where goods taken in execution are illegally replevied, 
the Court will not dismiss the replevin, but will attach the 
party for a contempt.—1l M. & W., 159 and note. And 
the cases all agree in applying this rule where the plain- 
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tiff in replevin is defendant in execution, and not when a 
third party brings the replevin. 


Hilton & Fleming for appellee: 


The first section of the act of February 10, 1832, 
(Thomp. Dig., p. 387,) defines the scope of the action of 
replevin. Its two alternatives—“ goods or chattels wrong- 
fully taken” and “goods or chattels wrongfully de- 
tained”—embrace every case in which this form of pro- 
ceeding can be maintained. Has another wrongfully 
taken your slave ?—then you may sue for him in replevin ; 
or, does he wrongfully detain him (however taken)—you 
have the same remedy. Lut, unless either wrongfully 
taken or wrongfully detained, he may not lawfully be 
replevied. If these positions are well taken—and we 
hold them to be absolutely impregnable—it is impossible 
to show that the Court below erred in dismissing this case. 

How were the slaves in question “taken” by Bowden? 
We answer, under and by virtue of a writ issued out of 
the Circuit Court for Leon county, commanding him to 
take them, (them and none others,) designating them by 
name. It is admitted that the slaves now in controversy 
are the identical slaves which the State of Florida, speak- 
ing through this writ, commanded and enjoined Uriah 
Bowden to take into his possession. Then, can it be pre- 
tended that they were “wrongfully taken?” There was 
no mistake, such as sometimes occurs in executing a fiert 
factas, when a levy is made upon one man’s property to 
pay another man’s debts. In taking these slaves the 
sheriff did his duty—no more, no less. They were right- 
fully, not “wrongfully taken.” We conclude, then, that 
replevin in the cept, at all events, did not lie for their 
“ recovery.” 

But, were they wrongfully detained by the sheriff at the 
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time of their replevy by Luther I. Tison, administrator of 
his father? Assuredly not. Ife detained them by virtue 
of the same authority and in obedience to the same com- 
mand by which he took them. We care not how good 
may be tlie title of Luther H. Tison, administi stor, to this 
property—so soon as it was reghifully taken by an officer 
of the Court, in compliance with its writ, 7 was in the 
custody of the law. And, if any principle of law is set- 
tled, it is that property thus placed cannot be rightfully 
replevied. ‘As a general principle,” (say the Supreme 
Court of New York in Thompson vs. Button, 14 Jobns., p. 
87,) “it is wundoubicdly true that goods taken in execution 
are tn the custody of the law, and it would be repugnant 
to sound principles to permit them to be taken ont of such 
custody, when an officer has found them and taken them 
out of the possession of the defendant in the exeention,” 
&e., &c. And, in accordance with this principle, the 
saine Court, in Gardner vs. Campbell, (15 Johuns., 403,) 
decided that this action could not be maintained to re- 
cover chattels levied upon by the sheriff, even though 
after the levy the amount due on the execution had been 
paid—Speneer, J., deciding that the party must seek re- 
dress in a difierent form of action. ‘The goods (said he) 
were lawfully taken by the defendant, and veplevin is not 
the appropriate remedy.” 

By a peculiar process of reasoning, it is contended, that 
though the Ist section may not, the 8rd section of the 
act of March 11, 1845, does sanction these proceedings. It 
is asserted, that the latter section, though it prohibits 
Luther ‘ison, the defendant in the execution, (in this case 
a writ of returno habendo,) from bringing this action, does 
not prohibit, indeed authorizes, Luther IL. Vison, adminis- 
trator, to bring it. To which we reply: Whatever be the 
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exact meaning of this section, itis clear that it does not 
extend, nor was it intended to extend, the privileges given 
by the first. On the contrary, its purpose was manifestly 
to limit those privileges. If, then, as we have shown, the 
first section does not authorize this suit, much less can the 
second, which is still farther restrictive, do it. Dut grant- 
ing, for the sake of argument, the jirs¢ clause of the third 
section is not prohibitory as regards Luther Il. Tison, ad- 
ministrator, how will the — in appeal dispose of 
the last clause? The jirst clause says, ‘‘ No replevin shall 
lie at the suit of the defendant in any execution to recover 
goods or chattels seized by virtue thereof.” But stop, say 
our opponents; Luther Il. Tison, administrator, is not the 
defendant in execution. Very well; but we read further, 
** Nor shall a replevin lie for such goods or chattels at the 
suit of any olhcr person, unless he shal: have avight to re- 
duce inio his; /088C88 on the goods taken.” We have already 
shown that these slaves, being from the time of their right- 
ful seizure by the sheriff in the custody ef the law, no one, 
neither Luther H. Tyson, nor Luther H. Tison, adm’r, nor 
any other person, had the right to reduce them into his 
possession. Neither, then, did a replevin lie at the suit of 
Luther H. Tison for the detention of these slaves, “nor at 
the suit of any other person.” We conclude, then, that 
replevin in the detinet against Bowden, rests upon as 
little authority of law or reason as replevin in the cepét.— 
See Pangbum vs. Pattridge, 7 John., 142; also 14 John., 
84, and 20 John., 470. 

The consequences of an adverse ruling would be: 

Ist. A conflict of jurisdiction immediately and neces- 
sarily between the Middle and the Eastern Circuit Courts. 

2d. Injury to the rights of Daniel T. Lingo, who is not 
a party to this proceeding. 

3d. As tothe liabilities of Uriah Bowden, sheriff and 
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defendant in this canse—He has done nothing but his duty ; 
and yet, if this suit may be prosecuted and the plaintiff 
recovers, judgment will necessarily go against the sheriff 
for both damages and costs. Thomp. Dig., 390, sec. 3; 
Phillips vs. Harris, 3 J. J. Marshall, 121; Hopkins & 
Moody vs. Burney, 2 Florida, 43. 

4th. As to the liabilities of Luther H. Tison’s bondsmen 
in the original suit—True these slaves have been placed in 
the hands of the sheriff partly through their agency, but, 
should the judgment below be overruled and Tison, as ad- 
ministrator, finally recover, those sureties will be still 
liable. In a suit ona replevin bond, the Sup. Court of 
New York (Gould vs. Warner, 3 Wend., 54,) say: 

«A return of the goods to the sheriff is 20 answer to the 
action. The return required by the bond is a return to 
the party from whom they were taken, in pursuance of the 
judgment of the Court, not a mere re-delivery to the 
sherifi.” 


PEARSON, J., delivered the opinion of the Court. 


This was an action of replevin brought by Luther H. 
Tison, administrator of Luther Tison, deceased, for the re- 
covery of cleven slaves named in the writ. At the first 
term of the Court after the commencement of the action, 
the defendant by his counsel moved that the same be dis- 
missed. At the hearing of said motion, a writ of vetorno 
habendo issued from the Cireuit Court of Leon county in 
favor of Daniel Lingo, under a judgment of said Court 
against Luther H. Tison in his individnal capacity, was 
read in support of the same. It was admitted that the 
slaves for whose recovery this suit was commenced in Du- 
val county, are the same eleven slaves which were seized 
by Uriah Bowden, sheriff, by virtue of the aforesaid writ, 
issued to him as one of the sheriffs of the State of Florida 
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from the Circuit Court of Leon county. On argument of 
uv > 
the motion, the Court below dismissed the suit, on the 
’ ? 

round that the action of replevin will not lie in such a 
g I 
case. Thereupon an appeal was taken to this Court. 

For the appellant, it has been contended that Luther IT. 
Tison, administrator of Luther Tison, deceased, is a dis- 
tinct and different person in law from Luther IT. Tison 

4 
named iu the writ of return, and that, under the replevin 
act of Florida, the action of replevin will lie in all cases 
which do not come within the exceptions named in the act 
itself, and that the facts do not bring this case within the 
exceptions. 

On the other hand, it is maintained that every case of 
replevin is embraced in the alternative, first, when goods 
or chattels shall have been wrongfully taken; “ second, 


when goods or chattels shall be wrongtully detained,” and 
that the slaves in question being taken under a legal precept 


designating them by name, sex and age, and, when de- 
tained, being in the custody of the law, this case comes 
under neither of these alternatives. 

‘Whenever any goods or chattels shall have been wrong- 
fully taken, or shall be wrongfully detained, an action of 
replevin may be brought for the recovery thereof and for 
the recovery of the damages sustained by reason of such 
wrongful caption or detention in the Circuit Court or other 
Court having jurisdiction in the county in which such 
property may be found.” 

The difficulty which presents itself at the threshhald, as 
regards the claim of the appellant to bring this action is, 
that we are not able to perceive how it can be that the 
slaves were either wrongfully taken “or wrongfully de- 
tained” by the sheriff. The evidence is that they were 
taken by the sheriff in his official capacity, in fulfiliment of 
the exigencies of the writ, commanding him in the name of 
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the State to take these specific slaves and cause them to 
be returned to Daniel T. Lingo. The admission that the 
slaves sued for in this action are the slaves mentioned in 
Lingo’s writ of retorno habendo, is an admission that they 
1 
| 


were zot “wrongfully taken” 


yy the appellee. Nor can 
we decide that they were wrongfully detained by him 
when replevied out of the sheriff’s hands. They were zn 
transitu for delivery to Lingo, to whom they had been ad- 
judged by the Circuit Court of Leon county. In the hands 
of an officer of the Court, by a rightful taking, they were 
in the custody of the law—a suflicient answer to the alle- 
gation that they were wrongfully detained. 

But it is contended that the facts of this case do not 
bring it within either of the exceptions mentioned in the 
2d and_3d articles of the Ist section of the act, and that the 
“ mention of these exceptions is an exclusion of all others.” 
We apprehend, however, that it does come within the in- 
hibition laid down in the comprehensive clause with which 
article third concludes. That clause is as follows: ‘* Nor 
shall a replevin lie for such goods or chattles at the suit of 
any other person, unless he shall have the right to re- 
duce into his possession the goods taken.” If, as it ap- 
pears to the Court, these slaves, when seized by the sheriff, 
passed into the custody of the law, then neither the defen- 
dant in the execution nor any other person, had a right 
to reduce them into his possession; and, wanting this 
“richt,” the plaintiff cannot claim the benefit of either of 
the exceptions set up in his behalf. Desides, as it has 
been argued by the opposite counsel, articles 2 and 3 were 
rather designed to limit and restrain than to extend the 
privileges given by article Ist. If, then, the latter does 
not sanction this suit, much less can either of the former. 

Our attention has been called to several cases reported, 
where the action of replevin has been sustained against 
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the sheriff to recover property levied upon by that officer 
in virtue of executions placed in his hands. We appre- 
hend that, on examination, all such cases will be found to 
be cases where the property levied upon was not subject 
to the execution, and in this respect distinguishable from 
the cause now before the Court. J/ere the slaves seized 
by the sheriff were subject to the officer’s writ, and none 
others, and were rightfully taken by him. 

Were authorities necessary to show that goods, when 
law and become 7rrepleviable, several might be cited from 
“ pightfully” taken by the sheriff, go into the custody of the 
the adjudications of the New York Courts upon their 
statute, of which ours isin the mainacopy. In the case 


> rl vat *> Duettns t Tahne O4 { re "0c 
of Thompson vs. Button, (14 Johns., 84,) the Chief Jus- 


tice, in declaring the opinion, said: 
“As a general principle, it is undoubtedly true that 
ent +] 
‘ 


goods taken in execution are in the custody of the law, 
and it would be repugnant to sound principles to permit 
them to be taken out of such custody, when an officer has 
found them in and taken them out of the possession of the 
defendant in the execution.” 

True, the same court in Clark vs. Skinner, (20 Johns. 
468,) denies or limits the assertion of Comyns’ Digest, that 
“ replevin does not lie for goods taken in execution ;” yet, 
to what extent? ‘Dy goods taken in execution,’ I un- 
derstand, (says the Judge,) goods rightfully taken, in obe- 
diance to the writ, but if through design or mistake the of- 
ficer takes goods which are not the property of the defend- 
ant in the execution, he is a trespasser, and such goods 
never were ‘taken in execution’ in the true sense of the 
rule laid down by Baron Comyns.” The rule thus limited 
is quite broad enough to cover the present cause. 

A still stronger case is that of Gardner vs. Campbell, 
(15 Johns. 401,)in which it was held that “ replevin will not 
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lie against an oflicer who, having levied upon and taken 
goods in execution, receives from the defendant the amount 
due on the execution, and then refuses to re-deliver the 
goods.” In delivering the opinion of the court, Spencer, 
J., said: 

“The conclusive objection to all the pleas is that, con- 
fessedly, the defendant (the sheriff) took the plaintiff’s 
goods under and by virtue of the process of the Court, and 
they are, in the language of this court in Thompson vs. 
Button, in the custody of the law, and it would be repug- 
nant to sound principles to allow them to be taken out of 
such custody, when the officer has seized them in obedi- 
ence to the exigency of the writin his hands. The pre- 
tence set up is that the execution was paid and satisfied ; 
whether it was or not makes no difference in the principle. 
If the fact be true, the plaintiff is not without his redress. 
He cannot be allowed to set up that fact to divest the 
sherifi’s possession. The goods were lawfully taken by 
the defendant, and replevin is not the appropriate rem- 
edy.” 

The consequences likely to spring from a different rul- 
ing, are well worthy of consideration. Among these may 
be mentioned (as has been suggested,) a conflict between 
the jurisdiction of the circuit courts of Middle and East 
Florida; the exposure of the sheriff and his securities to a 
judgment of damages and costs for acts performed in the 
plain discharge of his duty ; the exposure of Lingo to a 
loss of property by the results of litigation to which he is 
not a party; and finally, a harrassment of the original se- 
curities of Luther II. Tison by a suit on his replevin bond, 
from which it is by no means certain that they could es- 
cape or be discharged by any judgment rendered in this 
cause. 

The cases we have referred to are of execution for debt, 
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&e. IZad they been of positive command to the sheriff 
for the delivery of property by plaintiff to defendant, af- 
ter trial and solemn adjudication, we can easily imagine that 
the language of those enlightened courts would have been 
far more peremptory and decided, as they unquestionably 
should be on every principle of right reason. 

To allow a defendant in such an execution, not only to 
defeat it, but reverse its action and have property order- 
ed to be delivered by him to plaintiff restored and re- 
turned, and that through process used to commence a suit, 
would be unheard of. It would be changing the practice 
of the court in a very material respect, by giving superior 
efficacy and force to the institution and commencement of 
asuit over its end and termination. The case of Morris 
vs. DeWitt resembles this in some degree, decided by the 
Court of Appeals of New York. There a quantity of iron 
ore was delivered to one of the parties on a writ of replevin, 
the other party sued out other writs by which it was re-de- 
livered, and a motion was made to quash the last writs. 
The court say, ‘ the law has provided guards against abus- 
es in practice under the writ of replevin. Dy the revised 
statutes, not only a bond with suflicient security must be 
given, butthe plaintiff must make afiidavit of his title to the 
property replevied. The defendant may have the question 
of property tried before the officer making replevin, and even 
ifter verdict against him, the plaintiff may still claim deliv- 
erance of the property by giving further security. Now 
all this is a very useless proceeding if the defendant in re- 
plevin can turn round and bring his action of replevin, and 
thus regain possession of the property which has been le- 
gally taken from him. If such a proceeding were »ermit- 
ted, there would be no end to suits, and the benefit of this 
action could never be realized. The writs, however, can 
not be set aside as irregularly issued, for they are not re- 
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turned, but they may be superseded and a rule for that 
purpose is granted.”—5 Wend. 712. 

The writ here will be set aside. Such indeed we regard 
as the practical effect of the dismissal of the case, so that 
the process from Leon Cireuit Court will proceed undis- 
turbed. 

Let the judgment of the court below be affirmed with 
costs. 





Mary Ierrron vs, Tur State or Frorma.—(Two Cases.) 


1, Under the provisions of our statute, the defendant in a eriminal ease has 


a right to the concluding argument before the jury, when he introduces no 
testiin my on the trial. 

2. The statute which sceures to the defendant. in eriminal eases the rieht to 
the concluding argument, is mandatory in its character, and a denial of the 


right by the eourt may be the subject of a bill of exceptions, 


These cases were decided at Tallahassee. 

Two indictments were found against the appellant for 
selling liquor to a negro, upon which she was convicted a 
the fall term, 1857, of the Circuit Court for Franklin 
county. 

The defendant, having upon the trial offered no evidence, 
claimed the conclusion of the argument before the jury, 
under the act of the General Assembly, approved Janu- 
ary 3d, 1853, which enacts, “that from and after the pass. 
age of this act, in all cases wherein the defendant upon 
his trial introduces no testimony, he sliall, by himself or 

10 
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counsel, be entitled to the concluding argument before the 
jury, as is now the practice in the trial of civil cases.” 

The Court below denied the defendant the right to con- 
clude, upon the ground that it was clearly and manifestly 
the intent of the Legislature, in the passage of the above 
recited act, to conform the practice in criminal to the prac- 
tice in civil cases ; and, inasmuch as at the time of passing 
such act of conformity, there was no such practice in civil 
cases as would give the defendant the conclusion of the 
argument, when he introduced no testimony, the said act 
of January 3d, 1853, conferred no right upon the defen- 
dant in acriminal prosecution which he did not possess 
before. 


D. P. Holland for the appellant. 
M. D. Papy, Attorney General, for the State. 
DuPONT, J., delivered the opinion of the Court. 


The appellant was tried and convicted in the Circuit 
Court of Franklin county, upon two indictments, for sell- 
ing spirituous liquor to a negro. The appeal was, by 
consent of counsel, transferred from Marianna to Tallahas- 
see, and has been argued at this term of the court. In the 
one case, the only error assigned is the refusal of the Judge 
who presided at the trial to permit the counsel for the 
prisoner to conclude the argument before the jury. In the 
other case, the same error is assigned, with several others, 
which it becomes unnecessary to consider, inasmuch as 
the views which we entertain upon that point are decisive 
of both cases. 

The statute (Pamph. Laws of 1852-8, page 116) provides, 
that “in all cases wherein the defendant upon his trial 
introduces no testimony, he shall, by himself or counsel, 
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be entitled to the concluding argument before the jury, as 
is now the practice in the trial of civil cases.” 

On the part of the appellant it is insisted that the force 
and effect of the statute is the grant of a positive right, 
which it is not in the power of the court to disregard or 
abridge. Jor the State, it is contended by the Attorney 
General, that it was the evident intent and object of the 
statute to assimilate the practice in this particular in civil 
and criminal proceedings, and that in the absence of a rule 
of court giving that privilege in civil proceedings, the stat- 
ute is wholly nugatory. It is further insisted, that even 
if the practice on the civil side of the court should be found 
to have accorded this privilege, yet that being a mere mat- 
ter of practice and within the discretion of the court, a de- 
nial of the right is not such an exception as that error can 
be predicated upon it. 

Without undertaking to determine what is or ought to 
be the practice of the circuit courts in civil cases, we have 
no hesitancy in saying that the statute was intended to se- 
eure to the defendant the right to conclude in criminal 
cases, where he introduces no testimony, and that the re- 
quisition is mandatory. As tothe policy and propriety of 
the provision, it is not our province to determine. It is 
true that in the “ Rules of Practice” which have been 
framed for the government of the circuit courts, there is no 
rule prescribing the practice in this particular, yet by re- 
ference to the books on practice, it will be found that such 
arule prevailed at common law.—(1 Arch. Practice 172.) 
Whether or not, in the absence of a positive rule on the 
subject, the circuit courts are bound by the common law 
rule, we do not decide, nor are we informed what is the 
practice in those tribunals in civil causes. 

On the second point made by the Attorney General, we 
find by reference to the case of Day vs. Woodworth, (13 
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How. S. C. Repts. 363,) in which it is ruled that “ the right 
to open and close is so far dependent upon the discretion 
of the court below, that it is not the subject of a bill of ex- 
ceptions.” By a careful examination of this case, it will 
be seen that the ruling of the court is based upon the as- 
sumption that the right here claimed was a mere “ matter 
of practice, and that the Circuit Court of Massachusetts 
had the right to make its own rules.” The decision is ey- 
idently placed upon the ground that error cannot be pred- 
icated upon the exercise of a discretionary power. If we 
are correct in our conclusion, that the right claimed in the 
cases before us, is one growing out of a positive enactment 
of the Legislature, and that it is mandatory in its charac- 
ter, then it is manifest that the authority referred to can 
have no bearing with us. 

The court is of opinion that the judge who presided at 
the trial of these cases erred in refusing to permit the coun- 
sel for the defendant to close the argument before the jury, 
he having introduced no testimony to support the defence. 
Therefore let the judgments pronounced in the two cases 
respectively be reversed, the verdicts be set aside and a 
new trial be had. 
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Arcninatp Henpry anp Mary Ann, nis wirr, APPEL- 
LANTS, vs. JAMES M. Crarpy, Dante, Bett anp oTuERs, 
APPELLEES. 


1. Where a bill is brought against his guardian by a ward, to compel him to 


account for certain slaves alleged to have been reecived by him from the 


estate of the fat] of the ward, « p! v by the euardian that they had been 
recovered from him in an action of detinue, prosecuted by the administra- 
tor on the father’s estate, constitutes a ¢ d defenee. 

2. The hires of the slaves ac« ruing prior to the recovery by the administra- 
tor follow the title of the property, and are due to the administrator and not 
to the ward. 

Where a plea in bar to the original bill has been sustained upon de- 
murrer, @ supplemental bill, filed afterwards, and before the final decree, 
confessing and avoiding the matters set up in the plea as a defence, ought 
to he answered by the defendant, and it is error to dismiss it upon demurrer, 

4 Where a bill for aecount is brought against a guardian and the sureties 

on his euardian bor the final decree, if for the payment of money, should 
so framed that it shall be enforced against the sureties only in the event 
that the money cannot be made out of the principal. 


. Where one of several wards brings his bill for account against his guar- 


dian, the other wards who may be intereste din the general fund, must be 


made parties to t! iit 
This case was decided at Tallahassee. 
For the facts of the ease referenee is made to the opin- 


: : r . = 
ion of the Court. 





Walker & Call for appellants. 
Win. H. Mitchell for appellees. 
DcPONT, J., delivered the opinion of the Court. 
This was a proceeding in equity instituted by the appel- 
lants against a guardian and the sureties on his guardian 
bond. The original bill alleges that James M. Clardy, in 
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his capacity of guardian, had possessed himself of several 
large sums of money and of certain slaves, in which the 
appellants claimed an undivided interest, and asking that 
the said Clardy and his sureties might be required to ac- 
count for the same and for the hires of the slaves and the 
interest of the money. 

To this bill the sureties on the guardian bond interposed 
a general demurrer, which was overruled by the Chancel- 
Jor and they ordered to answer the bill. The defendant 
Clardy also filed his answer denying the receipt of the 
sums of money charged to have been received by him; 
and, as touching the slaves, he pleaded specially in bar 
that they had been recovered from him in an action of 
detinue by the administrator on the estate of Thomas T. 
Clardy, deceased. To this plea the complainants filed their 
demurrer, which was overruled, and the plea held to be a 
bar to so much of the bill as was covered by it. 

After these proceedings were had, the complainants 
then obtained leave to amend their bill, which they did, 
and also filed their supplemental bill, in which they 
alleged, amongst other things, that since the filing of the 
original bill and the proceedings had thereon, they had 
discov ered that an arrangement h: a been made between 
Watts; the administrator, and Clardy, the guardian, touch- 
ing the judgment insisted upon in the plea asa bar to 
their recovery, by virtue of which arrangement and com- 


promise the slaves, which lad been recovered from the 
guardian in the action of detinue, were permitted to re- 
main in his possession in his capacity as guardian, and 
that he has ever since held them in that capacity; that 
the judgment for the slaves recovered by Watts, the ad- 
ministrator, had never been executed otherwise than by 
carrying out the terms of the said arrangement, and that 
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the administration on the estate of Thomas T. Clardy 
been closed and the administrator discharged. 

To the supplemental bill, James M. Clardy, the guar- 
dian, and Daniel — one of the sureties on his bond, 
filed their joint and several demurrer, which was susta 
and the suppl snental bill ordered to be dismissed. 

The Chancellor then proceeded to pronounce a final de- 
cree in the cause, w! “hie is in the following words, to wit: 


erry. 7 ‘ 
os This Pause havin’ been, by acreement Ol counsel, set 


for hearing on the first Monday in December, 1857, came 
on this day to be heard on bill, answer, plea, exhibit, sup- 


plemental bill and demurrer—whereupon it is ordered, ad- 
judged and decreed that the wed lemental on be dis- 
missed. It is — ordered, adjudged and decreed that 
the complainants have no equity to recover ies the de- 
fendants the slaves and their hires mentioned in the origi- 


; “1 Rat a ee) A ’ a ee ee 
nal bill of complaint in this cause, and that so much of said 


bill as relates to the slaves and their hires be dismissed. It 
is further ordered, adjudged and decreed that the complain- 
ants have an equity to recover from the snid defendants 
their proper distribut' hare of any such moneys as the 


said James M. Clardy may have received as their cuar- 
dian from the estate of Wm. Gore, deceased, and that it 
be referred to take evidence of such sums of money as he 
may have thus received, and of the interest of complain- 
ants in the same, and report the same to this Court,” €e. 

The appeal is from this decree of the Chancellor, but 
there has been no petition of appeal presi nted by the 
counsel for the appellant setting forth the grounds for ap- 
peal, in accordance with the rule on the subject, and we 
might well refuse to consider the case; but, having con- 
sented to hear it, we will proceed to examine the questions 
which, in our opinion, are presented by the record, 

In looking 


. : ; 
into the reeord. we nereety\e nut two ry lippors 


* \ , ' ‘ ii 
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of the Chancellor which could be assigned by the appel- 
lants as grounds of exception: the one being the overruling 
of their demurrer to defendant’s plea in bar, and the other 
ordering the supplemental bill to be dismissed. We will 
consider these questions in the order in which they are 
here presented. 

In order toa proper understanding of the views of the 
Court on the first point, it is necessary to refer to the alle- 
gations of the original bill tonching the possession of the 
slaves by Clardy, the guardian. The substance of these 
allegations is, that James M. Clardy, one of the defen- 
dants, Mary Ann, the wife of the complainant Archibald 
Hendry, and three others, were the minor children of 
Thomas T. Clardy, deceased ; that letters of guardianship 
of these minors were granted to the said defendant, who, 
by virtue of his office of guardian and having an equal 
undivided interest in the estate of his deceased father 
Thomas T. Clardy, took possession of the slaves and abso- 
lutely refused to account for them or their hires to the said 
complainants. The defence set up in the plea of defendant 
is, that the slaves were recovered from him by an action 
of detinue instituted by Watts, the administrator, as the 
property of his father’s estate. 

The demurrer confessed the facts set forth in the plea, 
and we are at a loss to conceive how in this state of the 
pleadings the Chancellor could have done otherwise than 
to have sustained the plea by overruling the demurrer. It 
certainly constituted » good defence for the defendant, that 
the slaves had been recovered from him by the paramount 
title of the administrator; and, with reference to the hires 
which had accrued, it is also manifest that they must fol- 
low the title of the property, and that he was not account: 
able for them as guardian. We are therefore of the opin 
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ion that their was no error in overruling the demurrer to 
the plea in bar. 

The next point for consideration arises out of the order 
for the dismissal of the supplemental bill. That bill was 
evidently framed with the view of supplying the defect in 
the original bill, by a statement of facts, which, if estab- 
lished, might remove the bar presented by the plea to the 
original bill. The substance of these facts is, that after 
the recovery of the slaves by the administrator, an ar- 
rangement and compromise was entered into between him 
and the defendant, by virtue of which he was permitted 
to retain the possession of the slaves as the property of his 
wards, and to control the same in his capacity as guardian. 
What was the definite character of that arrangement, or 
the specific terms of the compromise, is not stated in the 
bill, nor was it indispensable that they should have been 
stated, as the allegation was open to the response of the 
defendant. It may be that the administrator, out of the 
back hires of the slaves in the hands of the defendant, or 
out of other assets coming to his hands, had been enabled 
to satisfy and discharge the debts existing against the es- 
tate of Thomas T. Clardy, deceased, without resorting to a 
sale of the slaves for that purpose, and having discharged 
the debts, he could only have settled his administration 
and procured his discharge by delivering over to the new- 
ly appointed guardian, the balance of the estate remain- 
ing in his hands for distribution. At any rate, the defend- 
ants’ demurrer confessed the allegation, that he had receiv- 
ed the slaves from the administrator and that he held them 
in his capacity of guardian, and as the property of his 
wards. In this state of the pleadings, the proper course 
would have been to have required an answer from the de- 
fendant, and not to have dismissed the bill. It is quite ev 
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ident, that if by the answer of the defendant or by proofs 
alivnde, this allegation should be established to be true, 
it would constitute a good replication to, and avoidance of 
the bar attempted to be set up in the plea. 

For the guidance of the Chancellor, it may not be inap- 
propriate to remark, that if in the farther progress of this 
cause, a final decree for the payment of money should be 
made against the defendants, it will be proper so to frame 
the decree, that it shall be enforced against the sureties 
only in the event that the money cannot be made out of 
the principal. This we deem to be equitable, and in full 
accordance with the spirit of the statute which provides 
for the collection of money out of sureties. Indeed in a 
proceeding like this, it would be highly inequitable to per- 
mit the sureties to be harrassed, by an execution, before it 
had been fully established that the principal was unable to 
respond to the amount of the decree. 

In the case of Wiser vs. Blachly, (1 John. Ch. R. 607,) 
which was a suit for account brought by an infant against 
his guardian and the representative of the surety, the 
Chancellor said: “‘ Perhaps it will be permature to take an 
account of the assets in the hands of the Executor of the 
surety, until the default of the principal and his inability 
to pay are first ascertained.” 

In that case the bill as against the Executor of the sure- 
ty was not dismissed, but it was retained to abide the re- 
sult of the investigation as to the ability of the principal 
to respond to the amount which might be found to be due 
by him to his ward. In cases of this kind, the surety ought 
always to be made a party to the taking of the account, 
but the execution should go out against him only in the 
event of the inability of the principal to pay. 

In the further proceedings to be had in this cause, the 
complainants must be required to amend their bill, so as 
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to make all other persons, who are interested in the gene- 
ral fund, if any such there should be, parties, in order that 
there may be a final termination of the litigation. 

Upon a full consideration of this case, it is ordered, ad- 
judged and decreed, that the decree of the Circuit Court 
herein be reversed and set aside, and the cause be remand- 
ed for such further proceedings to be had therein, as may 
be in conformity with the views expressed in this opinion. 
It is further ordered that the appellees do pay the costs of 


this appeal. 


James 8. Jones, APPELLANT, vs. Witt14mM STREETER, Ar- 


PELLEE. 

In a plea to an action on a promissory note, given for the purchase of an ar- 
ticle, it is not sufficient to state that the article purchased was unsound and 
unfit for use, or that fraudulent misrepresentation respecting its character 
had been made by the seller; there must be a distinct allegation, going te 
show that the defendant had suffered a loss upon the purchase. 


This case was decided at Tampa. 

The facts presented by the record are set forth in the 
opinion of the Court, to which reference is made 

James T, Magbee for appellant. 

James Gettis tor appellee. 

DuPONT, J., delivered the opinion of the Court. 


This was an action of assumpsit brought by the appel- 
lee against the appellant in the Circuit Court of Hills- 
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borough county. The declaration contained a special count 
on a promissory note alleged to have been executed and 
delivered to the plaintiff by the defendant, and also a 
count on an account stated. To the first count the defen- 
dant filed a plea of “ partial failure” of consideration, and 
to the second count he filed the plea of nz/ dicit. These 
pleas were demurred to and the demurrer sustained. The 
defendant then filed an amended plea in the following 
words, to-wit: ‘‘ And the said defendant by his attorney 
says that the said promissory note was signed and de- 
livered by defendant to plaintiff for and in consideration 
of a buggy, which the plaintiff fraudulently represented 
to the defendant, at the time of the sale of said buggy to 
defendant, that said buggy was whole and sound, and the 
defendant in fact says that said buggy at the time of said 
sale was badly broken and wholly unfit for use, and this 
he is ready to verify,” &c. There was a demurrer like- 
wise to this plea, which was sustained and judgment given 
for the plaintiff as for the want of a plea. The error com- 
plained of is in the overruling of this plea. 

The plea in this case was evidently intended to raise the 
defence of a “failure of consideration,” but the facts 
stated therein (even if they would amount to a defence,) 
are so defectively set out that we think the Court was 
right in sustaining the demurrer. It is true that the plea 
alleges that the note was given for the buggy, and that the 
buggy was badly broken and unfit for use at the time of 
the sale and purchase, but, non constat, that the defendant 
had not received a benefit from the purchase and indeed 
fall value for the note given by him. By his own show. 
ing, the plaintiff had been enabled to sell the buggy to 
him notwithstanding its dilapidated condition and unfit- 
ness for use, and there is nothing in the plea to negative 
the idea that he had not been equally fortunate in dispos- 
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ing of it for a sound price. The plea should have alleged 
expressly the failure or (under our statute) the partial fail- 
ure of the consideration for which the note was given, in 
order to constitute it a good plea. It is defective for the 
want of certainty. 

Let the judgment be affirmed with costs. 


BALTZELL, C. J., dissenting. , 


I do not concur in the opinion delivered in this case, nor 
in the decision made. It is difficult to imagine, it seems 
to me, a better defence than this plea presents. If an 
article sold be unsound and unfit for use, it has no real 
value, and this circumstance of itself, and still more when 
connected with other indications, will imply and sustain 
a charge of fraud.—1 Parsons on Contracts, p. 362. Even 
if there were no fraud in the case, but the agreement be 
unreasonable and unconscionable, the Court would give 
only reasonable damages.—/dzd, p. 362. But here there 
is not only an allegation of unsoundness and unfitness, 
but that there was a fraudulent representation, and this 
admitted by the demurrer. I see no reason to question 
for a moment the sufficiency of the plea, and think the 
Court should have sustained it. The decision of the Court 
in Stafford vs. Andrews, decided by this Court at its pres- 
ent session, is almost in point, and I cannot see how the 
present case is made with reference to the unanimous opin- 
ion then given. The only difficulty I had about the case 
was, that the defendant should have returned the buggy 
on discovering its unfitness. The opinion of the Supreme 
Court of the United States in Withers vs. Greene, 9 How. 
S. C. Rep., 220, is so full to this and the other points of 
the case as to leave me nothing to add, and I therefore 


give it entire: 
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Mr. Justice Dantet delivered the opinion of the Court. 

This cause, from the District Court of the United States 
for the Middle District of Alabama, is brought here under 
the act of Congress of 8th August, 1846, Ch. 104. 

The plaintiff in error was sued in the court below, upon 
a single bill for the sum of $3,000, executed by him on the 
16th of February, 1839, payable on the 1st of January en- 
suing, to A. B. Newsom or order, and which was assigned 
by Newsom to May, the testator of the defendant. 

What were the grounds of defence first assumed by the 
defendant does not appear, and it is immaterial now to 
inquire. The pleas first filed were by consent of parties 
withdrawn, and by leave of Court the defendant filed a 
special plea, averring that the note sued on was given by 
him for a part of the price of two fillies purchased by him 
of Newsom for $4,000; that Newsom falsely and fraudu- 
lently represented to the defendant that these fillies were 
reared by himself; that they were sound and of high ped- 
igree (as is set forth in the plea;) that the defendant, de- 
siring to possess these fillies for their blood and for the 
turf, and induced and deceived by the false representations 
of Newsom, paid him the sum of $1,000 in cash, and exe- 
cuted the note in question for the residue of the purchase- 
money ; that the representations of Newsom as to the fil- 
lies having been reared by him, of their soundness, and 
of their pedigree, were all untrue, and all known to be 
untrue by Newsom at the time of the sale; that the 
defendant did not ascertain either the extent of the un- 
soundness of these fillies, or the falsehood of the pretended 
pedigree, until during the autumn and winter of the year 
1839 ; that the said Newsom at the time of the sale resi- 
ded, and has continued to reside, in a different State, and 
more than three hundred miles from the defendant; that 
from the time of discovery by the defendant of the unsound- 
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ness of the fillies, and of the falsehood of their pedigree, up 
to the time of their death, which happened without any 
fault of the defendant, or his servants, in the spring of 1840, 
he the defendant, was willing and ready, and desirous, of 
returning the fillies to the said Newsom, but never had 
an opportunity of so doing. The plea concludes with stat- 
ing, that the note or writing obligatory was obtained from 
him by Newsom by his false and fraudulent representa- 
tions, and is therefore void; and with a prayer whether 
defendant should be charged with the debt. To this plea 
there was a demurrer by the plaintiff below, and the judg- 
ment of the court below sustaining the demurrer, brought 
hither by writ of error, this court is called on to examine. 

Although the legal principles and inquiries involved in 
this cause are to a great extent local in their character and 
operation, it will be found to embrace rules, both with res- 
pect to pleading and to the interpretation of contracts, ex- 
tending in some respects beyond the influence of merely 
local jurisprudence. The contract in question having been 
made within the State of Alabama, and designed to be 
performed within that State, the lea loci contractus must 
justly be understood as entering into and controlling the 
effect of its stipulations, and having been sued upon with- 
in the same State, the /ex forz must, in a great degree, reg- 
ulate the mode of its enforcement. 

By a statute of Alabama (see Aikin’s Digest, p. 283, § 
138,) it is enacted, “‘ that, whensoever any suit is depending 
in any of the courts founded on any writing under the seal 
of the person to be chargerd therewith, it shall be lawful 
for the defendant or defendants therein, by a special plea, 
to impeach or go into the consideration of such bond, in the 
same manner as if the said writing had not been sealed.” 
By another statatory provision of the same State it is de- 
clared (see Aikin’s Digest, p. 328, § 6,) “that all bonds, 
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obligations, bills single, promissory notes, and other writ- 
ings, for the payment of money or any other thing, may be 
assigned by indorsement, whether the same be made pay- 
able to the order or assigns of the obligee or payee or not; 
and the assignee may sue in his own name, and maintain 
any action which the obligee or payee might have main- 
tained thereon previous to assignment, and in all actions 
to be commenced and sued upon any such assigned bond, 
obligation, bill single, promissory note, or other writing 
aforesaid, the defendant shall be allowed the benefit of all 
payments, discounts, and set-ofls, made, had, or possessed 
against the same, previous to notice of the assignment, in 
the same manner as if the same had been sued and prose- 
cuted by the obligee or payee therein.” By the enactment 
herein first cited, it is obvious that specialties are divested 
of any force or solemnity at any time ascribed to them by 
reason of their having a seal annexed, and are placed, with 
respect to all inquiries which may be instituted into the 
validity of their consideration, precisely upon the footings 
of parol agreements. With respect to the construction of 
the second provision (§ 6) of the statute above cited, the 
question has been suggested, whether the right conferred 
by the first enactment, to inquire into the consideration of 
contracts in contests between the original parties, is ex- 
tended, by the correct meaning of the statute, to the de- 
fence allowed to obligors at the suit of assignees, or wheth- 
er obligors in assigned bonds, notes, &c., are not restricted 
in their defence to transactions posterior in date to the 
writing itself, and forming no necessary part of the original 
consideration, the language of the statute, as already quot- 
ed, being thus :—“ shall be allowed the benefit of all pay- 
ments, discounts, and set-ofis, made, had, or possessed 
against the same” (i. ¢. against the bonds) “ previous to 
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notice of assignment, in the same manner as if the same 
had been sued and prosecuted by the obligee therein.” 

In construing these provisions of the Alabama statute as 
being in pari materia, we cannot regard them as chang- 
ing the rights of the parties arising out of the contract it- 
self, nor as conferring new rights on others not inherent in 
such original obligations, but we regard them rather as se- 
curing those rights, except so far as they may have been 
legally and justly transferred. There conld be no doubt 
of the right to impeach the consideration, or the right to 
claim the benefit of payments, set-ofis or discounts, on the 


part of the obligor as against the obligee. The statute was 


ra 
not designed to take from the obligor any of these rights, 
but merely to deny to him the claim to discharge his obli- 
gation by payments, &c., to the original obligee, after he 
knew he knew the obligation to have been transferred to 
another. Neither did the statute create in the assignee 
any new right varying the character of the contract itself. 
It conferred on him merely the rights to take by assign- 
ment, and to sue in his own name—in efiect, the power to 
acquire in the mode prescribed an equitable title, and to 
prosecute that title in a court of law. Contracts at com- 
mon law, to which the simple power of assignment is ex- 
tended by statute, differ essentially from those which arise 
out of and are governed by the law-merchant, or from such 
as are placed on the fuoting of the law-merchant by express 
legislative enactment. We conclude, then, that, in a case 
like the present, the obligor would have the right to im- 
peach the consideration for which the writing was given, 
or to show its discharge by payments or set-offs made or 
existing at any time before notice of assignment, or by 
discounts to prove either a total or partial failure of the 
consideration for which the writing was executed, accord- 
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ingly as the truth of the case would warrant either defence. 
This interpretation of the law we consider as accordant, 
not only with the language and the rational meaning of the 
statute, but as sustained by the decisions of the courts in 
the State whose peculiar policy we are discussing, and by 
decisions in other States upon statutes containing provi- 
sions similar to those in the gtatute of Alabama. Recur- 
ring to the latter statute itself, its terms declare that when- 
soever, that is, in every case, in which suits shall be insti- 
tuted founded on any writing under seal, the person to be 
charged therewith, comprehending any and every person, 
whether he sustains a relation to an assignee or to any oth- 
er person, may impeach the consideration of the bond or 
other writing (Aikin’s Dig., p. 233, § 138), and then pro- 
ceed with respect to the rights and powers of the assignee 
to provide, that he may sue in his own name, and may 
maintain any action which the obligee or payee might have 
maintained thereon, previous to assignment (Aikin’s Dig., 
p- 328, § 6); he has the same rights and remedies which 
pertained to the obligee or payee, and none other. 

And first, with respect to the defence as against the as- 
signee, founded on the total failure of consideration, it has 
been ruled under the statute of Alabama, in the case of 
Clemens v. Loggins, 2 Alabama, 514, that, when the payee 
of a note is inquired of by one wishing to purchase it 
whether he has any defence against it, and answers that he 
has none, he does not thereby preclude himself from mak- 
ing any defence against the note growing out of the origi- 
nal transaction, of which he had no knowledge at the time. 
And it will be found that the example put by the court in 
this case (see p. 519) is one of total failure of consideration. 
Yet this defence could never be permitted if it is to be 
sought for within a narrow interpretation of the words 
payments, set-offs, wd discounts,—such a one as would 
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not embrace the true character of the transaction. Again, 
in the case of Wilson v. Jordan, in 3 Stewart & Porter, it 
is said by the court, on p. 98,—“ The decisions of this 
court have gone far to abolish the distinction with us be- 
tween the effect ofa partial and total failure of considera- 
tion” ; and again, the court uses this language :—“ Nor do 
we feel the least dissatisfaction with our former decisions, 
so far as they tend to place partial and total failure of con- 
sideration on the same footing, instead of driving the par- 
ties to circuity of action.” The doctrines ruled by the 
Supreme Court of Alabama are closely coincident with 
those of the courts of other States, in the construction of 
statutes similar to that of the former State. Thus, in the 
case of Clements y. Loggins, 2 Alabama Reports, 514, as 
late as 1841, the court, by way of illustration, refer to the 
cases of Buckner v. Stubblefield, 1 Washington, 296, and of 
Hoomes v. Smock, Ibid. 390, decided by the Court of Ap- 
peals upon the Virginia statute, a law more restrictive in 
its terms than is the Alabama statute, as the former speaks 
only of just discounts against the obligee, being silent as 
to payment and set-off, (see 3 Stat. at Large, 376; 4 ib. 
275; 6 ib. 87; 12 ib. 358, and Acts of 1795, and of Janu- 
ary, 1820,) and both the cases thus referred to are instan- 
ces of entire want of consideration, the writings assigned 
having been void ab initio. 

It seems proper in this place to advert to an opinion of 
the Supreme Court of Virginia, in one of the earlier cases 
before them under the statute, with respect to any change 
which that statute might have been supposed to produce 
in the relative situations of parties to contracts made as- 
signable thereby. In the case of Norton v. Rose, in 1796, 
reported in 2 Washington, the law (on page 248) is thus 
expounded by Roane, Justice, with the concurrence of the 


whole court:— If was not intended to abridge the rights 
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of the obligor, or to enlarge those of the assignee beyond 
that of suing in his own name; and since it is clear that, 
prior to this law, an original equity attached to the bond 
followed it into the hand of the assignee, this law does not 
expressly, nor by implication, destroy that principle.” 
The same doctrine was ruled in Pennsylvania, as early as 
the year 1776, in case of Wheeler v. Hughes, reported in 1 
Dallas, 27. In Pennsylvania, bonds, bills, and promissory 
notes were by act of Assembly made assignable, as promis- 
sory notes in England under the 3d and 4th of Anne, but 
as the statute of Pennsylvania omitted to declare that those 
writings “ should be placed upon the footing of bills of ex- 
change,” it was therefore decided that the assignee of such 
writing stood in the same place as his obligee or payee, so 
as to let in every defalcation which the obligor had against 
him before notice of the assignment, and that the only in- 
tent of the act of Assembly was to enable the assignee to 
sue in his own name, and to prevent the obligee from re- 
leasing after notice of assignment. This doctrine has been 
frequently reaffirmed in the same State, as will be seen in 
2 Dall. 45; 6 Serg. & Rawle, 175, and 16 ib. 20. 

Turning nextto a class of cases founded on what has 
been denominated the partial failure of consideration, al- 
though involving bad faith, breach of warranty, false and 
deceitful warranties, false representations in the procur- 
ing of contracts, such as might in particular aspects 
extend to the entire rescission of contracts, it will be 
seen that the Supreme Court of Alabama have, in the con- 
struction of their statute, ruled that a defence founded on 
either or on all of the facts here enumerated shall be ad- 
missible in diminution of damages. And in allowing this 
mode of defence, which seems to fall more strictly within 
the import of the terms set-offs and discounts than objec- 
tions aimed at the totel ahroeation of eontrerts eon do the 
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courts of Ala. have acted in accordance with those of other 
States in construing statutes similar to their own, consistent- 
ly, too, with the principles of reason and justice adopted 
by modern tribunals when acting apart from statutory 
provisions. The case of Moorehead vy. Gayle, reported in 
2 Stewart & Porter, 224, was an action by the assignee 
against the maker of a promissory note, given for the price 
ofaslave warranted sound. The defence set up was the 
unsoundness of the slave at the time of the contract, as 
evinced by his early death and by other circumstances. 
The court in this case say, that, if it had been necessary to 
offer to return the slave to permit this defence, yet by the 
early and sudden death of the slave the vendee would, un- 


der the circumstances, have been excused from making the 
offer; and in considering the rightof the vendee to avail 
himself of the defence, either of a total or partial failure of 
consideration, the court are led 
ed in the case of Thornton v. Wynn, 12 Wheaton, 


} } 
ai Li 


to compare the principle 
enuncia 
183, wit 
cama under her laws, and with respect to the rule of 
Thornton v. Wynn remark as follows :—“It was the most 
rigid that has anywhere prevailed against relief by way of 
defence to the action at law. It was doubtless adopted as 
a part of the system which has been exploded in this State 
and in many States of the Union, as well as in several of 
the English courts, that a partial failure of consideration 
is not a defence to an action at law, bronght to recover the 
price of the article sold, but that in such cases the vendee 
must resort to his cross action, which remedy, on account 
of its dilatory nature and circuitous form, is by this court 
and many others of high authority deemed inconsistent 
with justice, and the more correct rules of modern prac- 


1 the doctrine as laid down in the State of Ala- 


“& 
t 
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tice.” 
The earlier case of Peden vs. Moore, reported in 1 Stew- 
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art & Porter, 71, furnishes a still more full exposition, by 
the Supreme Court of Alabama, of the rules of decision 
deducible from the law of that State. The action in Peden 
vs. Moore was brought to recover the amount of a promis- 
sory note. The defence pleaded was failure of considera- 
tion, payment, and sct-off;—whether total or partial failure 
of consideration does not appear in the form of the plead- 
ing, and it would scem that, so far as the form of plead- 
ing was involved, the fact of the failure being total or par- 
tial, was deemed immaterial by the courts, and was a ques- 
tion of proof, inasmuch as the court below regarded as al- 
lowable, and even as indispensable, proof of total failure, 
whilst the Supreme Court decided that proof of partial fail- 
ure was admissible, and that the exclusion of said proof in 
that case was error in the inferier court. The defendant 
below moved the court to instruct the jury, that, if they 
believed the consideration had failed, except to the amount 
which had been paid, they should find a verdict for the de- 
fendant. This the court refused, but instructed the jury, 
that, unless a total failure of consideration was proved, 
they should find a verdict for the plaintiff. In reviewing 
the opinion of the court below, the Supreme Court of Ala- 
bama, say: “It is our policy to avoid circuity of action, 
that litigation may be stopped in the germ, before it is 
permitted to put forth its branches. This idea is most 
strikingly illustrated by our statutes providing for arbitra- 
tion and set-off, as well as by the decisions of our courts. 
Now, to permit a defendant to allege in diminution of a 
sum sought to be recovered by breach of his contract, that 
the consideration which induced the contract on his part 
has partially failed, would have the effect of making one 
action subserve the purpose of two, and upon the score of 
convenience it must be unimportant to the plaintiff wheth- 
er his recovery is diminished, or whether, after having re- 
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covered the entire sum, he is compelled to refund a por- 
tion of it; or, if important, the importance would consist 
in ending litigation, and avoiding the costs of the defen- 
dant’s action. And surely it would be more compatible 
with justice, to permit a party to retain that which ex eguo 
et bono cannot be demanded of him, and which by law he 
may recover back; and more especially, when none of the 
great principles of right or the landmarks of property 
would be disturbed. Perhaps it may be said, that the in- 
quiry is too complex for the determination of an ordinary 
jury. Notso. There would be no more difficulty in ascer- 
taining the sum to be deducted from the defendant’s in- 
debtedness, than in admeasuring the quantum of the dam- 
ages sustained in an action for a false warranty, or for a 
deceit. In either case, the jury will naturally inquire the 
sum which was agreed to be paid, and to what extent the 
consideration is deficient; so that the obstacles to the 
achievement of justice will not be greater in the one in- 
stance than in the other. We are entirely aware of the 
decisions which inhibit the defence even of a total failure 
where there is a warranty on which the defendant may 
have his remedy. These decisions doubtless proceed upon 
the principle that the warranty is a subsisting contract, 
and the damages sustained by its breach unliquidated. 
We consider them, however, so far shaken, if not over- 
ruled, as to leave the question open for examination. 
Upon authority, both in point of respectability and num- 
bers, it is clearly provable that, where fraud enters into 
the transaction, it is competent for the defendant, upon 
proof of it, to show a defect in the consideration in dimi- 
nution of damages. This qualified admission of the de- 
fence originated from the rule, that fraud avoids the con- 
tract a) initio. In point of justice, we can discover no 
sufficient reason for permitting the defence to be set up 
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where there is a fraud in the transaction, and in denying 
it when there is a false warranty unaccompanied by fraud. 
In either case, it is the duty of the jury to graduate the 
plaintiff ’s recovery by the injury which the defendant 
has sustained; for the old common-law notion, that fraud 
so vitiated every contract which partook of it as not to 
allow of a recovery, though it but partially impaired the 
benefit which the defendant expected to derive, has been 
exploded; more recent authority only allowing it to go in 
reduction of damages. The cases of Poulton vs. Lattimore, 
9 Barn. & Cress., 259, of Germaine vs. Burton, 3 Starkie, 
32, and Miller vs. Smith, 1 Mason, 487, are cases in which 
the defendant had the plaintifif’s warranty, yet this cir- 
cumstance is not considered by the courts which decided 
them as interposing an obstacle to the defence!” The 
court, in conclusion, with respect to this defence, remark: 
“ Believing, therefore, that the greater benefit would result 
from its toleration, we are of opinion, that wherever a de- 
fendant can maintain a cross action for damages on account 
of a defect in personal property purchased by him, or of 
a non-compliance by the plaintiff with his part of the con- 
tract, he may, in defence to an action upon his note made 
in consequence of such purchase or contract, claim a de- 
duction corresponding with the injury he has sustained.” 

These copious extracts from the opinions of the Supreme 
Court of Alabama are thought to be warranted, not only 
on account of the intrinsic force of the reasoning they con- 
tain, but still more so, perhaps, from the fact that they 
present the best and most authoritative interpretation of 
the statutes they are meant to expound, as well as of the 
policy in which those statutes have had their origin. But 
beyond the influence and effect of these decisions as expo- 
sitions of local law, they may be regarded as coincident 
with the doctrines promulgated by the highest tribunals of 
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a portion at least of the States of the Union, and as not 
conflicting, in principle, at least, with some of the later 
opinions of the English bench. Dy the earlier English de 
cisions the following principles appear to have been in- 
flexibly ruled, namely: That whenever a contract was 
tainted by fraud, it never could, if it were shown, be made 
the foundation of a recovery to any extent, but must be 
set aside in toto. That in all instances wherein a party 
was injured either by a partial failure of consideration for 
the contract, or by the non-fulfilment of the contract, or of 


a warranty, the person so injured could not defend himself 


in an action on the contract, by proving these facts, but 
could find redress only in a cross action against the plain- 
tiff. These rules of the common-law courts appear to have 
yielded materially to the influence of common sense and 
common convenience. An pane of this may be per- 
ceived in the permission given in cases where a recovery 
is sought upon the principle of guaniun meruct, t t up 
as a defence that the plaintiff las unfairly, or injuriously, 
or imperfectly fuiiilled his obligations towards the defen- 
dant, and that he should in such cases recover so tar only 
as he could prove a meritorious performance; admitting, 
in these instances at icast, the defence founded on discount 
or on a partial failure of considcration, or a dishonest per- 
formance. See the cases of Basten vs. butter, 7 Hast, 479; 


hg \ . ] Mu : Yen a F lonew we 
of Farnsworth vs. Gerrard, 1 Camp., 35; of Denew vs. 


Dav ereli, 3d 4 alilp., avis Ol I ouiton Vs. LalilmMore, J barn, 
& Cress., 259. In the case of King vs. Boston, 7 East, 


QO , ’ . a 7 7 3 - 1 1 a 
481, on a note, the plaintiff lad sold a horse to the defen- 


dant, warranted sound, for twelve guineas, of which the 

defendant had paid three. In fact, the horse was not 

sound, and, the defendant refusing to pay more, this action 

was brought for the value of the horse to recover the dif 
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ference. It was proved that the horse at the time of the 
sale was not worth more than £1 11s. 6d., and that the de- 
fendant had sold him for £1 10s. Lord Kenyon held that 
the plaintiff could only recover the value, and more hav- 
ing been paid him by the defendant, he nonsuited the 
plaintiff. Caswell vs. Coare, 1 Taunton, 566, was an ac- 
tion upon a warranty of a horse. It was ruled in this case, 
that, if the horse is not returned, the measure of damage 
is the difference between the true value and the price 
given, which may be shown. Indeed, the ground on which 
the English judges have restricted this species of defence 
to cases of guantum meruit implies the admission that 
there is nothing in the character of the defence itself, with 
respect to express undertakings, that is inconsistent with 
justice or with the true obligations and duties of the con- 
tracting parties. The objection is this, that if in suits on 
contracts for specific undertakings, and for stipulated com- 
pensation, the defendant could, under the general issue, be 
let in to show either failure of consideration or non-per- 
formance, the plea not disclosing either ground, would 
effect a surprise upon the plaintiff; but that where, as on 
a quantum meruit, the plaintiff was to show a meritorious 
cause of recovery, he must be prepared to encounter any 
and all objections in conflict with the position he assumes 
and must maintain. With all the respect due to the 
learned men by whom this distinction is made, it may be 
permitted to doubt whether it is not perhaps more appa- 
rent and technical than real ; for it may be asked, whether 
in cases of contract for specific performances and for stipu- 
lated equivalents, the plaintiff is not equally bound to 
prove an honest performance—-such a one as comes up to 
the equivalent promised by the defendant? Indeed, it 
would seem, so far as danger of surprise is to be appre. 


hended, that where the rights and duties of parties were 
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set forth in the contract, and in the pleadings founded 
upon the contract, there would be less danger of surprise 
than there possibly could be in instances where the forms 
of proceeding indicated neither, but where everything was 
left open to contest at the trial. 

The remarks of some of the English judges appear to be 
peculiarly applicable to this view of the subject. Law- 
rence, J.,in Basten vs. Butter, 7 East, 484, speaking of 
the distinction attempted between a guantum meruit and 
other forms of action, says: “The rule laid down by Mr. 
Justice Buller may be a good one, if the plaintiff has had 
no notice of the kind of defence intended to be set up 
against his demand. But even there, if the plaintiff have 
previous notice that the defendant means to dispute the 
goodness or value of the work done, I think the defendant 
ought to be let in to his defence. Tor, after all, consider- 
ing the matter fairly, if the work stipulated for at a certain 
price were not properly executed, the plaintiff would not 
have done that which he would have engaged to do, the 
doing of which would be the consideration for the defen- 
dant’s promise to pay, and the foundation on which his 
claim to the price stipulated for would rest; and therefore, 
especially if he should have notice that the defendant re- 
sists payment on that ground, he ought to come prepared 
with proof that the work was properly done.” And Le 
Blane, J., remarked: “I think that in either case the 
plaintiff must be prepared to show that his work was pro- 
perly done, if that be disputed, in order to prove that he 
is entitled to his reward; otherwise he has not performed 
that which he undertook to do, and the consideration fails. 
And I think it is competent to the defendant to enter into 
such a defence, as well where the agreement is to do the 
work for such a sum, as where itis general to do such 
work. If aman contracted with another to build him a 
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house for a certain sum, it surely would not be sufficient 
for the plaintiff to show that he had put together such a 
quantity of brick and timber in the shape of a house, if it 
could be shown that it fell down the next day, but that he 
had done the stipulated work oceording to his contract. 
And it is open to the defendant to prove that it was exe- 
cuted in such a manner as to be of no value at all to him, 
or not to be of the value claimed.” 

It would seem, then, to be fairly deducible from the rea- 
soning of the English judges, from the case of Basten vs. 
Butter, in 7 East, decided in 1806, to that of Poulton vs. 
Lattimore, 9 Barn. & Cress., ruled in 1829, that this de- 
fence would by the judges themselves be deemed permissi- 
ble, whenever it could be alleged without danger of sur- 
prise, and consistently with safety to the real rights of the 


arties: and it appears to be a deduction equally regular, 
9 k i ¢ : ’ 


that, where notice of the defence was given, either by 
pleading or by any other effectual proceeding, neither sur- 
prise nor any other invasion of the rights of the parties 
could occur, or be reasonably apprehended. Dut however 
the rule laid down by the courts in England should be 
understood, it has repeatedly been decided by learned and 
able judges in our own country, when acting, too, not in 
virtue of a statutory license or provision, but upon the 
principles of justice and convenience, and with the view 
of preventing litigation and expense, that where fraud has 
occurred in obtaining or in the performance of contracts, 
or where there has been a failure of consideration, total or 
partial, or a breach of warranty, frauduleut or otherwise, 
all or any of these facts may be relied on in defence by a 
party, when sued upon such contracts, and that he shall 
not be-driven to assert them either for protection or as a 
ground for compensation ina cross action. Thus, in the 
ease of Runyan vs. Nichols, 11 Johns., 547, the Supreme 
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Court of New York decide that, in an action upon an at- 
torney’s bill, the defendant might give evidence of neglect 
of duty on the part of the plaintiff, if this defence was set 
up by plea, or after a notice to the same effect given to the 
plaintiff before the trial. In Deecker vs. Vrooman, 18 

Jolins., 802, it was decided by the same court, that in an 
} action for the price of a chattel, the defendant may prove 
a deceit in the sale, and that the chattel was of no value, 
and thus defeat the plaintiff’s action; or, if the defect pro- 
duce merely a partial diminution of the value, he may 
show that in mitigation of damages, In the case of Sill vs. 
Rood, 15 Johns., 230, which was an action on a promissory 
note given for the price of a chattel, the defendant was 
allowed, under the general issue, to s show deceit in the sale. 
And it was holden further, that a promissory note given 
for the price of a chattel represented to be valuable, when 
in truth it was of no value, is without consideration and 
void. In the case of Grant vs. Button, 14 Johns., 377, the 
suit was for the price of work and labor, and it was ruled 
that the defendant, in order to reduce the amount of the 
plaintiff’s claim, might show that the work was not done 
faithfully and in a ‘workmanlike manner. This, too, was 
the case of a contract for an agreed price. In$& oahdies vs. 
Vandercook, 2 W e ndell, 4 133, Chief Justice Savage, in de- 
livering the opinion of the court, says: “In DBeecker vs. 
Vv rooman, 13 Johns. 302, it is settled that deceit in a sale 
of a chattel may be shown in bar or in mitigation.’ The 


doctrine of the cases just cited, deduced from a of 
justice and frcem the beneficial purposes of preve ing cir- 


euity of action, would seem to ap ply with decisive infln- 
ence to subjects falling within the range of a polity, by 
which those doctrines were peculiarly and authoritatively 
commended. We cannot doubt, therefore, after a full ex- 
amination of the questions on this record, that, under the 
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provisions of the statute of Alabama pleaded in this case, 
the plaintiff in error had the right to rely in his defence, 
either upon a fraud practiced on him in the formation of 
his contract, or on a false or fraudulent warranty, or on a 
total or partial failure of the consideration on which the 
contract was entered into by him, or on any payments, dis- 
counts, or set-ofis, in the language of the statute, “ made, 
had, or possessed by him,” provided that the last three 
grounds of defence shall have come into existence, and 
been justly belonging te the plaintiff in error, before he 
had notice of the assignment of his obligation. 

A doubt has been suggested as to the power of the plain- 
tiff in error to defend himself, by reason either of fraud 
or of failure of consideration,—a doubt arising, not from 
any want of verity of the facts in either of those averments, 
but from the form of the pleadings in the cause. Thus it is 
said, that, if he designed to avoid the contract for fraud, he 
should have averred his disclaimer immediately on a dis- 
covery of the fraud, and his proffer to restore the property 
to the defendant in error, which it is thought the plea has 
not done. Secondly, it has been supposed that, if a dimin- 
ution of the price alone was intended, the plea should not 
have concluded with averring that the writing was procur- 
red by false and fraudulent representations, and was 
therefore void; or with a general prayer for judgment 
whether the defendant below should be charged, &c. 
With respect to the pleas in bar, it may be premised, that 
they are never construed with the severity which is ap- 
plied in testing pleas that are merely dilatory. If, by ra- 
tional intendment, they meet the cause of action, or, in the 
quaint phrase of the old writers, they are certain to a gen- 
eral intent, they are deemed sufficient. If their structure 
merely, and not their substance, is to be assailed, this must 
be done by a special demurrer; a proceeding by no means 





a 




















TERMS HELD IN 1858. 103 

















favored, as it has rarely any real relation to the merits of 
the controversy. The averments in this plea with respect 
to the readiness to return the property are these :—First, 
that the defendant below resided at a greater distance than 
three hundred miles from the plaintiff, and in a different 
State. Secondly, that, from the time at which the defend- 
ant below discovered the unsoundness of the fillies, and 
the falsehood of their pedigree, he was ready and willing, 
and desirous, to return them, and would have returned them 
to the plaintiff, if he had had an opportunity of so doing, 
which he had not. The law requires of no man that which 
is unreasonable or impracticable. Lex neminem cogit ad 
vana seu impossibilia. In this case, the defendant below 
avers his want of power to rid himself of that which he 
also avers had been fraudulently imposed upon him, and 
the plaintiff by his demurrer admits the fact, and the char- 
acter of the fact, as set out in the plea. But it has been 
said, that the defendant below might have tendered a re- 
turn of the property by notice through the post-oflice, and 
was therefore bound to doso. It may be inquired wheth- 
er this position does not involve a petitio principit. Does 
not the averment of absolute destitution of the power to 
return the property imply the absence of all the means 
leading to that measure, and carry with it the necessary 
inference of ignorance of the locality of the plaintiff, or of 
his post-oftice? A letter directed to the State of Tennes- 
see, generally, or to some place more than three hundred 
miles from the defendant below, and in a different State, 
might, and probably would, have been as unavailable for 
any practical purpose as a letter addressed to the State of 
New Hampshire. The plaintiff in error has averred his 
inability to return the property, and the defendant in er- 
ror admits the truth of the averment. Lut the objection 
to this issue in law is properly applicable only to that as- 
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pect of the case which places the rights of the plaintiif be- 
low exclusively on the ground of a total rescission of the 
contract. If the purchaser chose to retain the property, 
and either to sue upon the warranty of pedigree and sound- 
ness, or to defend himself upon the ground of difference 
between the true and the pretended value of the property, 
he was bound neither to give immediate notice, nor to ten- 
der a return of the property: he would be permitted to 
discount the difference between the real and the simulated 
value. But here the difficulty already mentioned is sug- 
gested, namely, that this defence is inconsistent with the 
conclusion of the plea, which says, “and said defendant 
saith, that the said sealed note or writing obligatory was 
obtained from him by the said Newsom, by false and fraud- 
ulent representations, as aforesaid, and is therefore fraud- 
ulent and void in law, wherefore said defendant prays 
judgment whether he ought to be charged with said debt,” 
&ec. This conclusion is said to call for an entire rescission 
of the contract as founded in fraud, and cannot be recon- 
ciled with the facts previously stated as constituting a 
cause for partial relief. 

We have already said that pleas in bar are to receive, if 
not q liberal, certainly not 4 narrow and merely technical 
construction ; and we will further observe, that if the difii- 
culty suggested be sound, there never could be a de- 
fence in mitigation of damages where there should be 
alleged fraud in the inception of the contract, or where 
there should be a false or deceitful warranty, however 
willing the defendant might be to accept the difference be- 
tween the real and the pretended value, and however cir- 
cumstances might place it beyond his power to return the 
property. The injured party would in all cases be driven 
to repudiate the whole contract, or to go without compen- 
sation. This course, however, we have seen, is in contra- 
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vention of the current of decisions which admit of the de- 
fence in mitigation of damages. But pleas in bar are 
always construed according to their entire subject-matter, 
and will be sustained accordingly, as taken altogether, and 
will not be determined by a disjoining of their members, 
or by laying stress on what may be immaterial. It seems, 
moreover, that the prayer for judgment, or conclusion of 
such pleas, is not considered as essential to their validity. 
Thus it is stated by Chitty, vol.i., p. 558, speaking of pleas 
in bar, “that this prayer, before the recent rule,” (allud- 
ing to the rules of pleading adopted in England in the 4th 
of William IV.) “ought properly to have corresponded 
with and been founded upon the commencement of the 
plea, and the effect of the matter contained in the body of 
it;” but, continues this author, “as the court would ew 
officio give judgment in favor of the defendant according 
to the substance of the plea, without reference to the con- 
clusion, an error with regard to the prayer of judgment in 
the concluding part of the plea was not material, except in 
the case o1 a plea in abatement.” In the case of The 
King vs. Shakespeare, 10 East, 87, upon a demurrer to a 
plea in abatement, Lord Ellenborough said: “ Praying 
judgment of the indictment means no more than praying 
judgment on the indictment, and if this were the case of a 
plea in bar, the court would give that judgment which, 
upon the whole record, appeared to he the proper judg- 
ment, though not prayed for by the party. Dut, in abate- 
ment, the court will give no other than the proper judg- 
ment prayed for by the party; and, without the defendant 
prays a particular and proper judgment in abatement, the 
court are not bound to give the proper judgment upon the 
whole record, as they would be in the case of pleas in bar.” 
In Attwood vs. Davis, 1 Barn. & Ald., 173, it is said by 
14 
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Bayly, J., that “there is a distinction between a plea in 
bar and a plea in abatement; in the former, the party may 
have aright judgment upon a wrong prayer, but not in 
the latter.” In the case of Rowles vs. Lusty, 4 Bingham, 
428, upon a writ of entry, it was ruled that the prayer for 
judgment for the messuages and land in the count did not 
vitiate the plea, notwithstanding the commencement of the 
plea applied only to the messuages and parcel of the land. 
And in this last case, The King vs. Shakespeare and Att- 
wood vs. Davis are cited as authority. 

But again, (and this appears to give a conclusive answer 
to any objection to the admission here of proofs in diminu- 
tion of damages,) if we must treat this case according 
to the strictest rules of pleading, it might be said that the 
plea averring the note to have been obtained by fraud, 
which is admitted by tlie demurrer, would be sufficient to 
entitle the defendant below to a judgment on a declaration 
counting merely on the note, without regard to the ques- 
tion of total or partial rescission of the original contract. 
And then, if the plaintiff could be entitled to recover at all, 
it must be on a count on the original contract, or ona 
quantum valebat for the thing sold, and this would open 
the entire range of enquiry as to the character of the con- 
tract, and as to what in truth constituted the guantum 
valebat on which, if on anything, the plaintiff could found 
himeelf. 

Upon this branch of the case, we think the matter aver- 
red in the special plea of the defendant below was legiti- 
mately pleaded under the statute, and with sufficient cer- 
tainty and pertinence to authorize a defence on the grounds 
of a false and deceitful warranty, or of a partial failure of 
consideration, and that he should have been let in to sus- 
tain, if he could, such a defence before the jury. Wetheré- 
fore consider the judgment of the District Court to be er 
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roneous, and do adjudge that the same be reversed, and 
that this cause be remanded to that court, with instruc- 
tions to cause an issue to be made up on the special plea 
filed by the defendant below, under thestatute of Alabama, 
and a venire facias to be awarded to try that issue. 


Wiis H. Tyson, Aprettant, vs. Carorine Marrarr, 
APPELLEE. 


1, Property of the wife vested in the husband previous to the married wo- 
man’s law, is not affected by its provisions so as to make it her separate 
property. 

2. A deed of gift to a married woman and the heirs of her body, to the said wife 
and her immediate offspring, to have and to hold the property to their 
“own proper use and behoof forever,” will not constitute a separate estate in 
her according to the principles and rules of Courts of Equity. 


This case was decided at Jacksonville. 

William H. Tison recovered a judgment in the Circuit 
Court of Columbia county against Henry Mattair, the hus- 
band of the appellee, on the 20th day of December, 1855. 
Upon this judgment execution was issued on the 31st day 
of January, 1856, which was levied on a negro slave nam- 
ed Primus, as the property of the defendant in execution. 
Caroline Mattair, the wife of Henry Mattair, defendant in 
execution, interposed her claim, under the statute, to the 
negro slave levied on, as her property. 

On the trial of the right of property before the Court, (a 
jury being waived,) Tison, the plaintiff in execution, offer- 
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ed andread in evidence, the judgment and execution in his 
favor against Henry Mattair. 

He also read in evidence the testimony of 8. L. Niblack, 
who testified that the indebtedness for which the suit of 
Tison against Henry Mattair was brought, was for mer- 
chandize purchased of the firm of 8. L. Niblack & Co., of 
which witness was a partner, but he has now no interest in 
the result of the suit; that in the year 1852 he was advised 
by his attorney that the property held by the heirs of 
Henry Jones (of whom the claimant is one,) under his deed, 
were subject to the debts of the husbands of said heirs ; 
that he recollects of seeing the boy Primus in the posses- 
sion of Henry Mattair about the year 1840 or 1841, and 
that he has been in his possession ever since. 

A. Y. Allen, a witness for plaintiff in execution, testi- 
fied that the boy Primus was in the possession of Henry 
Mattair in the year 1842. 

Caroline Mattair, the claimant, offered and read in evi- 
dence a deed of gift from her father, Henry Jones, estab- 
lished in lieu of the original which had been destroyed, as 


follows : 
DEED OF GIFT. 
Strate or Frorma: In the Circuit Court of Columbia 
county, December 21, 1847, present the Honorable Geo. 
W. Macrae, Judge of said Court. 


Caroline Mattair 


vs. . . 
The executors of Henry Motion to establish lost deed. 


Jones, deceased. 

It having been made to appear to the satisfaction of the 
court that the original deed of gift from Henry Jones, de- 
ceased, to Caroline Mattair, was destroyed among the files 
of papers in the clerk’s office, and the same had heretofore 
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been recorded: on motion of W. M. Ives, Esq., attorney 
for said Caroline Mattair, it is ordered that the paper 
writing herein filed be established in lieu of the original, 
in the words following, the same being satisfactorily proved 
to be a substantiol copy of the deed so destroyed, viz: 

This indenture, made this third day of November, one 
thousand eight hundred and forty, between Henry Jones, 
of the county of Columbia and State of Florida, of the one 
part, and Caroline Mattair, youngest daughter of the before 
named Henry Jones, of the same county and State, of the 
other part, witnesseth, that the said Henry Jones, for and 
in consideration of the natural love and affection which he 
has and bears unto the said daughter Caroline Mattair, 
and also for and in consideration of the sum of one dollar 
to him in hand paid by the said daughter Caroline, at and 
before the sealing and delivery hereof, the receipt whereof 
is hereby acknowledged, have given, granted and enfeoffed 
and confirmed unto the said Caroline Mattair, wife of 
Henry Mattair, and the heirs of her body, the following 
description of property, to wit: a negro man named Pri- 
mus, aged about twenty-three years; a negro woman 
named Clarissa, aged about 17 years, and a negro man 
named William, aged about 12 years, the said Caro- 
line Mattair and her immediate offspring to have and to 
hold the above described property to their own proper use 
and behoof forever. 

In witness whereof, I have hereunto placed my seal and 
affixed my signature the time and date above stated. 

HENRY JONES, [Seal.] 
Recorded February 2, 1848. 
Joseph M. Crews, a witness for the claimant, testified 


that in 1842 he had a conversation with Henry Jones, the 
father of the claimant, who stated that he had deeded the 
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boys Primus and Bill, and the woman Clarrissa, to his 
daughter for her own use; that he had worked hard for the 
property and he wanted his daughter to have it, so that it 
should not be subject to Henry Mattair’s debts at any 
time. It has been generally understood that both these 
boys belonged to Mrs. Caroline Mattair. Witness knows 
that Henry Mattair has been refused credit repeatedly, as 
far back as 1850, on account of the negroes belonging to 
his wife. He has several times tried to sell these negroes, 
but his wife would not agree to it, and the trades were 
abandoned. The firm of 8S. L. Niblack & Co. was com- 
posed of William H. Tison, the plaintiff in execution, and 
S. L. Niblack. S. L. Niblack, one of the firm, knew that 
these negroes belonged to Mrs. Caroline Mattair before 
this debt was created. 

Asa A. Stewart, another witness for claimant, testified 
that in 1838 the negroes Primus and Bill belonged to Hen- 
ry Jones, the father of the claimant. Witness was told by 
Jones that he had deeded certain property to his children 
already married, and that he would deed certain property 
to his daughter Caroline when she married, and mention- 
ed the negro boy Primus as one he would give or deed to 
her. , After Caroline married, the boy Primus went imme- 
diately into her possession, and her father Jones called him 
Caroline’s negro. It has been generally known that these 
negroes belonged to Mrs. Mattair for years back, at least 
for eight years back. 

Douglas O’Neil, another witness for the claimant, testi- 
fied that he heard Henry Jones declare, in relation to cer- 
tain property which he had given to his daughter Caroline, 
that he was going to make it safe to her and to herchildren, 
that she was not in good health and that he intended that 
what he gave her should be secure so that she might al- 
tvays have the benefit of it, and not be subject to any pers 
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son’s debts, and that the boy Primus was one of the ne- 
groes that was given to Caroline Mattair. The two boys have 
always been considered Mrs. Caroline Mattair’s. Ienry 
Mattair is a dissipated, improvident man, and Henry Jones 
knew the fact. Has heard Jones express this as one of the 
reasons for his giving the property to his daughter sepa- 
rately. 

Charles B. Collins, another witness for the claimant, tes- 
tified that he was called upon by Henry Jones, while he, 
witness, was Clerk of the Court, to draw a deed, which he 
did, and in that deed he gave to his daughter, Mrs. Caro- 
line Mattair, certain negroes. To the best of witness’ recol- 
lection, the negroes were Primus, Bill and Clarissa, which 
negroes he gave to his daughter Caroline Mattair during 
her natural life, and at her death to go to her children. 

In the opinion pronounced by the judge in the Court be- 
low, it is stated, that it “further appears from the record 
that said Henry Mattair became indebted to S. L. Niblack 
& Co. in two promissory notes, one dated January 29, 
1853, and the other dated March 20, 1854, and that the 
judgment in favor of the plaintiff in execution was re- 
eovered upon said notes.” 

The Court below gave judgment for the claimant, and 
the plaintiff in execution appealed. 


Hilton & Fleming for appellant; 


It is contended for the claimant, and was so held by the 
Court below, that by virtue of the second section of the 
act of March 6, 1845, the negro slave Primus, levied upon 
under the plaintiff ’s execution, is the separate property of 
the wife of the defendant in the original suit, and, as such, 
not subject to be taken in execution for her husband’s 
debts. That section reads as follows: *‘ Married women 
may hereafter,” &c. (See Thomp. Dig., 221.) 
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To this we reply, that before the passage of this act the 
said slave had become the property, by an absolute title, 
of the husband Henry Mattair. Having been conveyed 
by Henry Jones, in 1840, tv his daughter Caroline Mat- 
tair, (then married,) by a dced which, had she been a feme 
sole, would have vested a fee simple right in said Caroline, 
(see Watts vy. Clardy, 2 Florida R., 390,) said slave be- 
came at once, in accordance with the well-established prin- 
ciples of the common law, the absolute property of the 
husband. We feel that we should first bee pardon of the 
Court before arguing so plain a proposition, yet as it is 
decisive of the case, we adduce a few authorities, confining 
ourselves to the most elementary text-books, viz: 

Roper’s Husband and Wife: ‘‘ Marriage is an absolute 
gift to the husband of all the goods, personal chattels and 
estate which the wife was actually and beneficially pos- 
sessed of at that time in her own right, and of such other 
goods and personal chattels as come to her during the mar- 
riage.” —V ol. 1, p. 166. 

Bright’s Husband and Wife is to the same effect, nearly 
in the same words: “ Marriage is an absolute gift to the 
husband of the goods, personal chattels and estate of which 
the wife was actually and beneficially possessed, at the 
time of the marriage, in her own right, and of such goods 
and personal chattels as come to her during marriage.”— 
1 Bright’s H. & W., p. 34. 

“But, as to chattels personal in possession which the 
wife hath in her own right, (says Blackstone,) as ready 
money, jewels, household goods and the like, the husband 
hath therein an immediate and absolute property, devolved 
to him by the marriage, not only potentially but in fact, 
which never can again revest in the wife.”—2 Com., 435. 

Broom’s Commentaries on the Common Law may be 
referred to in the same connection, (wide p. 417.) 
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In Comyn’s Dig., (Baron & Feme,) it is said: 

**So if chattels are given to the wife after coverture, the 
interest vests in the husband.” 

We will trouble the Court with but one or two reported 
cases decided in accordance with these well-established 
principles. Inthe case of Carne vs. Brice and another, 
(M. & W. Exchequer KR., vol. 7, p. 183,) it was held by all 
the Barons, that ‘‘the property in wearing apparel bought 
for herself by a wife living with her husband, out of money 
settled to her separate use before marriage and paid to her 
by the trustees of the settlement, vests by law in the hus- 
band and is liable to be taken in execution for his debts.” 
See also Bird & VPegram, 76 English Com. R., p. 638; 
Washburn vs. Hale, 10 Pickering, 429, and Grisworld vs. 
Pennyman, 2 Conn., 564, (cited in notes to Bright on H. 
and W., vol. 1, p. 37.) 

But it is said that there is no evidence that the husband 
“ever received this negro solely in the exercise of his 
marital rights and for the purpose of its appropriation to 
his own use.” To which we answer that there zs evidence, 
positive and explicit, of the husband’s possession for years 
anterior to the act of 1845, from which possession the pre- 
sumption of law is that he was in possession as owne7’, and 
it is for those who contend that he held possession for his 
wife (were not such a holding at common law an ab- 
surdity,) to show that he held in any other capacity than 
asowner. But we affirm that such a holding before the 
act of 1845 was an absurdity. The husband could not, 
had he desired so to do, hold personal property (not settled 
upon his wife) as her agent, so that his possession should 
be hers. The existence of the wife being merged in the 
husband, her possession would indeed be his, but not his 
hers. ‘* Whatever may have been the intent of the hus- 
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band, (say the Supreme Court of Mass., in Washburn vs. 
Hale,) looking at it as a mere legal question, as the court 
are bound to do, the gift of money by a husband to his wife 
is merely void.”—(Quoted in notes to 1 Bright’s Husband 
and Wife, p. 37.) 

The circuit judge has attempted to sustain his decision 
by reference to the ruling of the Supreme Court of New 
York in Holmes vs. Holmes, 4 Barb., 299—a ruling deemed 
by his honor “ peculiarly in point,” being, as he says, 
“under the same statute passed in that State.” And we 
apprehend we have here the key to the error committed 
by the judge below in his ruling. The statnte of New 
York is not the same as that of Florida. True, its first sec- 
tion tallies substantially with the first section of the Florida 
act, as does its third with our second; but then there is 
the second section of the New York act, designed, however 
abortively, to secure to women already married at the 
time of its passage, property previously theirs, to which 
there is no corresponding section in the Florida law! 
And it is under that section expressly cited that the case 
of Holmes vs. Holmes was ruled. It isin the following 
words: ‘The real and personal property and rents, issues 
and. profits thereof of any female now married, shall not 
be subject to the disposal of her husband, but shall be her 
sole and separate property, as if she were a single female,” 
&c. How different are the terms and purposes of this 
second section of the New York act from the second see- 
tion of the Florida act, is seen by reference to the first 
line of the latter, as follows: ‘“ Married women may here- 
after become seized or possessed of real and personal pro- 
perty during coverture, by bequest,” &c. The purpose of 
the New York second section was to give to women al- 
ready married a title to property acquired by them pre- 
vious to the passage of the act; that of the Florida second 
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section to give to married women, whether married or not 
at the date of the act, their future acquisition. 

Having thus briefly compared the provisions of the two 
acts, let us see what have been the rulings of the New 
York courts under their statute. His honor, our Circuit 
Judge, in rendering his opinion, had manifestly before 
him two New York decisions, viz: Snyder vs. Snyder, 3 
Barb. 8. C. Reports, 62, and Holmes vs. Holmes, 4 Barb., 
295. He quotes from both, though only the latter is for- 
mally cited. When (for example) he says, “the true con- 
struction of this second section, therefore, is, that so far as 
there shall be any property upon which the law could ope- 
rate, the same provisions contained in the first section for 
the protection of the property of females who should marry 
after the passage of this act, should be applicable to the 
property of females married before the passage of the act,” 
he quotes nearly verbatim from Snyder vs. Snyder, 3 Barb. 
When, subsequently, however, his Honor is arguing to 
show that the negro, even though proved ‘vo be in the pos- 
session of the husband, must, so long as it could be traced, 
be deemed the wife’s, he quotes expressly from Holmes vs. 
Holmes, 4 Barb. We need not repeat, that both these de- 
cisions were upon a section of the New York act not 
found in that of Florida. What we call to the especial at- 
tention of the Court is, that both of these decisions are 
against the claimant in the case now at bar. In Snyder 
vs. Snyder, Harris, J., ruled, that “‘ there is nothing in the 
langnage of this section which indicates that the Legisla. 
ture intended it should apply to the property which such 
females had at the time of the marriage or had acquired 
during coverture. On the contrary, the husband had, by 
virtue of the marriage, acquired a legal title to such pro- 
perty, and in no proper sense could it be said to be the 
property of the wife.” And so the judge decided against 
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the claim of the wife. In Holmes vs. Holmes, Barculo, 
J., although when he says (as quoted by our Circuit Court) 
that ‘the act in question, if valid, most clearly gives this 
money to the plaintiff,” (the wife,) he would seem to cre- 
ate hopes in favor of Mrs. Mattair, very summarily and 
effectively dashes them by deciding against its validity, 
because, ist, “it is beyond the scope of legislative au- 
thority to destroy vested rights of property ;” 2d, because 
“a violation of that clause in the Constitution of the State 
which declares that no person shall be deprived of life, 
liberty or property without due process of law ;” and, 8d, 
because, “‘as regards the rights of property existing prior 
to its passage, by virtue of the marriage relation, it im- 
pairs a contract within the inhibition of the Federal Con- 
stitution.” 

Our opponents, then, are placed between the two horns 
of a dilemma, from doth of which it is impossible for them 
to escape without a fatal goring. If they fly to Snyder vs. 
Snyder, we meet them with the language of Judge Harris, 
“that as to such property as the female had at the time of 
the marriage, or had acquired during coverture, the hus- 
band, by virtue of the marriage, acquired a legal title to 
such property, and in no proper sense could it be said to 
be the property of the wife.” Do they fall back upon 
Holmes vs. Holmes, we reply in the words of Judge Bar- 
culo, used in that case: “It is impossible, therefore, in my 
opinion, to avoid the conclusion that the act of April 7, 
1848,” (corresponding to ours of March 6, 1845,) ‘so far 
it is intended to affect existing rights of property in mar- 
ried persons, is unconstitutional and void.” 

But mark! both of the fore-recited decisions were made 
on the second section of the New York act, with which no 
section of the Florida act corresponds; and, though the 3d 
section of the New York statute ¢s substantially the same 
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as the second of the Florida statute, yet no one in the New 
York courts seems to have contended that their 3d section 
could or was intended to affect rights of property existing 
at the time of its passage. 

In conclusion, we refer the Court to the late New York 
case of Perkins vs. Cottrell, 15 Barb., 446, in which it 
seems to have been definitely settled that ‘* the second sec- 
tion of the act of 1848 ” was intended to apply only to pro- 
perty acquired after its passage and taking effect; also to 
Westervelt vs. Gregg, 2 Kernan, 202, (U.S. Dig., vol. 16, 
p- 344,) where it is held that ‘the statute of New York of 
1848, for the better protection of the property of married 
women, cannot divest the husband of his right to a legacy 
to his wife under the will of a person deceased in 1840, and 
to obtain payment of which legal proceedings had been 
commenced by the husband and wife before the passage of 
the act, although the legacy had not been reduced to pos- 
session.” 


BALTZELL, C. J., delivered the opinion of the Court. 


This is a claim on the part of Mrs. Caroline Mattair to 
a negro boy, Primus, levied upon to pay her husband’s 
debts, under the execution of the plaintiff, Tison. Her 
title is asserted through a deed of gift from her father, 
Henry Jones, “to his youngest daughter, for and in con- 
sideration of natural love and affection, to her and the 
heirs of her body—the said Caroline Mattair and her im- 
mediate offspring to have and to hold the above described 
property to their own proper use and behoof forever.” 
From the proof in the case the property came to the pos- 
session of her husband, Henry Mattair, immediately after 
the marriage, about the year 1840, and has so continued 
ever since. Whether it shall be regarded as the posses- 
sion of the wife, will depend upon the words and language 
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of this deed. Ifit creates a separate estate, independent 
of the husband, possession will follow the right, and he be 
regarded as holding for her, and his possession be hers. 

* The words, to and for her use,” “ina gift toa feme 
have been adjudicated insufficient to create a separate es- 
tate—so determined by the master of the Rolls, and his de. 
cision afterwards affirmed by the Chancellor.” Jacobs v. 
Amyatt, 1 Mad. 376. 

In Johns v. Lockheart, it was held “that a legacy toa 
Jeme covert to her own use and benefit,” is not to her sep- 
arate use—(note to 3 Brown’s Chy. Rep. p. 318.) 

In five subsequent cases in the English Courts, the same 
doctrine has been held. Wills v. Sayer, 4 Mad. 409; Rob. 
erts v. Spicer, 5 Mad. 491. In the case of Kensington v. 
Holland, it is said “‘a gift to a wife ‘for her own use and 
benetit’ does not clearly express such intention, nor to a 
husband for a wife’s own use and benefit.” 2 Myl. & 
Keen, 184. 

In Tilor v. Lake, the words “to be paid ‘into her own 
proper hands for her own use and benefit,’ were held in- 
sufficient.” 4Simons, 144. Soas also “the words ‘to her 
own proper use and benefit,’ were held incafficient.” 2 
Hare, 49. 

It is not pretended that the word “ behoof” in this deed 
adds any thing to the other words. It seems to be equiv- 
alent to “ benefit” in the cases cited. 

In Alabama, it has been held that the * words ‘to the 
use and behoof of the wife’ and ‘to have the use and bene- 
fit of the labor and services of the said slaves and all the 
proceeds thereof during her life,’ do not create a separate 
estate.” Scott v. Abercrombie, 14 Ala. 270—-8v3. 

Abundant other cases to the same effect will be found in 
the American Courts, but it is unnecessary to extend them. 

\ Itis said that the authorities “ afford but an uncertain” 
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light to guide the footsteps of the enquirer after truth, and 
we are remitted to the application of elementary princi- 
ples ‘tas the only unerring guide to correct conclusions,” 

How the inference is attained that there is an uncertain 
light on this subject, it is difficult to understand. The 
eight cases referred to aboveare directly in point, and have 
not been overruled. If they are, it has not been shown to 
the court, nor have we been able to find any such in our 
extended examination and research. So far from it, the 
text books in England speak of the law as settled, thus— 
“expressions which have been held insufficient to raise a 
trust for the wife’s separate estate are ‘ to be paid to her and 
for her use,’ ‘to ber own use and benefit.’” 2 Roper, Hus- 
band and Wife, 164. 

** However the intention to create a separate estate must 
be clearly and unequivocally expressed in order to deprive 
the husband of his marital rights. Thus it has been held 
that a simple trust ‘for her own use and benefit’ will not 
create a trust for her separate use,” quoting Wills v. Say- 
ers, Roberts v. Spicer, Kensington v. Holland, Byles v. 
Spencer, &c., Hill on Trustees, 420. 

“Legacies to married women ‘for their own use and 
benefit,’ have been held not to be separate property.” 2 
Bright, Hus. and wife, 208; so also Clancey, 267. 

eo Story’s great work on Equity Jurisprudence, 
we find language to this effect: ‘ Under what cirenm- 


stances property given, secured, or bequeathed to the wife 
shall be deemed a trust for her separate and exclusive use, 
is a matter which, upon the authorities, involve some nice 
distinctions.” After enumerating on the one hand the 
words and language that will exclude the marital rights 
and create a separate estate, he says, “‘on the cther hand, 
a gift or bequest after marriage to a married woman, ‘ for 
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her own use and benefit,’ has been held not to amount to 
a suflicient expression.” 2 Story Eq. 610. 

Chancellor Kent, in his Commentaries, makes no objec- 
tion to the rules thus laid down, although he is vehement 
on the subject of the r¢ght of disposition of the feme in her 
separate estate, evidently preferring his own views to those 
of the court of New York in the case of Jacques v. The 
Methodist Ep. Church, 17 John. Rep. 548, in which he 
was overruled. 

In a recent American work of merit, the general rule of 
the English Courts on the subject is given without dissent, 
and with a distinct reference to the cases quoted above of 
Tilor v. Lake, &c. 4 Bouvier Institutes, 274. 

So that in reference to the words of this instrument, 
there is not only no uncertain light, but a remarkable clear- 
ness and certainty. So far from uncertainty, there is en- 
tire unanimity, full harmony and accord of opinion. And 
when it is remembered that these decisions were given by 
the Court of Chancery in England in its highest estate, 
composed of the first intellects, men renowned for their in- 
tegrity, to which is to be added the concurrence of our 
own judges, jurists and lawyers of highest intelligence, 
standing and character, there will be found no little hazard 
in the assertion that there is uncertainty. If eight decis- 
ions on the very question, without a single one overrul- 
ling or in opposition, with the full concurrence of the 
American Courts and elementary writers, both in this 
country and England, will not settle a point, will produce 
uncertainty, what is to be regarded as adequate to effect 
certainty and to remove doubts? 

This uncertainty, it is said, makes it necessary to resort 
to elementary principles, and that these give a separate 
estate to the wife. They will be found to be to this effect : 
‘** By marriage the husband and wife are as one person in 
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law. The very being or legal existence of the woman was 
by the ancient common-law suspended during the continu- 
ance of marriage, which gives an absolute right to the hus- 
band in all his wife’s chattels, personal in possession, a 
qualified right to her choses in action, and a conditional 
right to chattels real, if he survive her, irrespective of his 
right to alien them at his pleasure during her life-time. 
The husband becomes liable for all debts and obligations 
of his wife incurred before the coverture. The reasons up- 
on which the law virtually suspends the existence of the 
woman during coverture, appear to be those first for her 
husband’s safety in depriving her of the power to injure 
him by any act, without his concurrence or his assent, ei- 
ther expressed or implied, and secondly for her own secu- 
rity in guarding against the husband’s influence over her, 
by disabling her from disposing of her own property, ex- 
cept by those methods and with the solemnities which the 
law itself prescribed.” 1 Ropers, Husband and wife, p. 1. 

“Tt is well known that the strict rules of the old com- 
mon law would not permit the wife to take or enjoy any 
real or personal estate, separate from or independent from 
her husband.” 2Story’s Eq. 606. 

Such were the elementary principles governing this re- 
lation and the property belonging to or conveyed to the 
wife, when the Courts of Equity in the beginning of the last 
century recognized aseparate interest and estatein her. They 
did it with a declaration, and using language of this char- 
acter—* Courts of Equity will not deprive the husband 
of his wife’s property, to which he is by law entitled, un- 
less the intention be clear that he is not to derive any ben- 
efit from it, and that it shall be for the personal use and 
disposition of the wife.” 2 Bright, Husband and wife, 
206. 
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“The purpose must clearly appear, beyond any reason- 
able doubt, otherwise the husband will retain his ordinary 
legal and marital rights over it.” 2 Story’s Eq. 608. 

“Such a claim on the part of a married woman being 
against common right, the instrument under which it is 
made must clearly speak the donor’s intention to bar the 
husband, else it cannot be allowed. It will appear from 
the cases that the strongest evidence of intended generosi- 
ty and of bounty towards the wife will not be sufficient to 
give her a separate estate, unless in addition language be 
used by the donor clearly expressing the exclusion of the 
husband, or else directions be given with respect to the 
enjoyment of the gift wholly incompatible with any do- 
minion of the husband.” Clancey, 262. 

‘* The intention to create a separate estate must be clear- 
ly and unequivocally expressed, in order to deprive the’ 
husband of his marital rights. And in modern times, 
judges have required much more stringent expressions for 
this purpose, than were once considered sufficient.” Hill 
on Trustees, 420. 

The decisions in South Carolina are accordant with these 
views. ‘‘ The bequest isto her. This gives an absolute 
estate in personal property, and she would have the abso- 
lute right to dispose of it during her life, or at her death, 
unless she were a married woman and and thus disquali- 
by law from exercising acts of ownership over it, in which 
ease her being and her rights are blended with her hus- 
band’s. The addition of the words (at her disposal at her 
death,) do not of themselves add to or enlarge her interest 
in or power over the property previously bequeathed to her. 
If it had been intended to give her a sole and separate es- 
tate, free from the control of her husband, not subject to 
his debts, and subject to her disposition by deed or will, it 
would have been easy to have made such provision, and 
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the law is so desirous to extend to the citizens the right of 
disposing of their property, according to their affections, 
wishes and even caprices, that it will recognize and give 
effect to such departure from the general rule. It does, 
however, require that the expression of such intent should 
be plain, explicit and unequivocal, else there will be a 
continual conflict from the desire to raise up implication of 
an intention to give a sole and separate estate to the wife 
from slight expressions, leading to unceasing litigation.” 
This was a bequest to a wife of personal property to her, 
and at her disposal at her death, and was held not to ex- 
elude the marital rights. Graham v. Graham’s Exrs. 143. 

The elementary principles appealed to, plainly and 
manifestly in this case give the property to the husband; 
for if the intent be not plain, explicit and unequivocal, if 
there be “an uncertain light” as to the meaning of the 
words and language of the instrument, then, by the ele- 
mentary principles prevailing, as we]l at law as in equity, 
the separate estate is not created, but the property is sub- 
ject to the marital rights. 

Again, it is urged that “intention, relation of the parties 
and the context, exercise an important relation,” and it is 
argued that the fact of ‘this lady’s being a married woman 
when the gift was made, is a circumstance from which the 
intent should be inferred.” The opposite of this is clearly 
shown by the authorities already adduced, but more clear- 
ly in the decision made at a very early period, in which 
““H. B. bequeathed £100 to the plaintiff’s wife, to be paid 
within six months after the testator’s death, and a bill be- 
ing filed by the husband for this legacy against the execu- 
tor, his defence was that he had paid the wife and had her 
receipt for the money, and it was argued for the defendant, 
the executor, that it must have been the intention of the 
testator to have bequeathed this sum for the separate 
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maintenance of the wife, for that at the time of making the 
will the plaintiff and wife lived separately, and that she 
was much straightened in her circumstances, which was 
known to the testator. However, the Lord Keeper held it 
to be no good payment.”—1 Raith. Vern., 261; Clancey, 
262. 

If our own opinions were less fixed on the subject, we 
should feel great reluctance in disturbing a rule of pro- 
perty prevailing so long and with such universal accep- 
tance and approval. It is nearly a century since the 
first decision was made. Since then there is not one, but 
*“ many decisions,” “successive determinations,” a “long 
series of authority ” “and a train of decisions,” all accord- 
ing, none opposing—not a dissent—so that there is no 


longer pretext for calling the principle in question. “ /es, 


adjudicata stare decisis, is a first principle in the admin- 
istration of justice—it is one of the most sacred in law.” 
“Whatever the private opinion of a judge may be, it is 
safer to conform to established decisions, particularly in 
the House of Lords, but if not, the errors of great judges, 
acquiesced in for a series of years, ought to be adhered to. 
If mischief appear, the Legislature may interfere, but it is 
too much for the Courts. Upon the faith of an established 
rule and the acquiescence of judges and of the whole na- 
tion in it, property to the amount of millions may de- 
pend.”—Ram on Legal Judgments, 26-27. 

“Every innovation occasions more harm and derange- 
ment of order, by its very novelty, than benefit by its ac- 
tual utility. It is an established rule to abide by former 
precedents, stare decisis, where the same points come 
again in litigation, as well to keep the scale of justice 
even and steady, and not liable to waver with every new 
judge’s opinion, as also because the law in that case being 
solemnly declared and determined, what before was un- 





























TERMS HELD IN 1858. 125 








Tison vs. Mattair.—Opinion of Court. 


certain and perhaps indifferent is now become a perma- 
nent rule, which it is not in the breast of any subsequent 
judge to alter or vary from, according to his private senti- 
ments, he being sworn to determine, not according to his 
own private judgment, but according to the known laws 
and customs of the land—not delegated to pronounce a 
new law, but to maintain and expound the old one. Jus 
dicere et non jus dare.”—1 Blackstone Com., 69. 

“Where arule has become settled law, it is to be fol- 
lowed, although some possible inconvenience may grow 
from a strict observance of it, or although a satisfac- 
tory reason for it is wanted, or the principle and policy of 
the rule may be questioned. If there is a general hard. 
ship affecting a general class of cases, it is a consideration 
_ for the Legislature, not for a Court of Justice. If there is 
a particular hardship from the particular circumstances of 
the case, nothing can be more dangerous or mischievous 
than upon those particular circumstances to deviate from 
a general rule of law, for misera est servitus ubi jus est 
vagum aut incertum.” 

** Obedience to law becomes a hardship when the law is 
unsettled or doubtful, which maxim applies with peculiar 
force to questions respecting real property, as family set- 
tlements, &c., and if in consequence of new lights occur- 
ring to new judges, all that which was supposed to be law 
by the wisdom of our ancestors were to be swept away at 
the time particular limitations are to take effect, mischie- 
vous would be the consequences to the public.”—Wine- 
hous vs. Rennol, 8 Bing., 557 ; 2 Vesey, Jr., 426-7; Clark 
vs. Ludlum, 2 Bing, 180; 8th T. R., 504; Broom’s Legal 
Maxims, 61. 

“The doctrine of the law then, is this: that precedent’s 
and rules must be followed unless flatly absured or un- 
just; for though their reason be not obvious at first view, 
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yet we owe such a deference to former times as not to sup- 
pose that they acted wholly without consideration. To 
illustrate this doctrine by examples. It has been determined 
time out of mind, that a brother of the half blood shall 
never succeed as heir to the estate of his half brother, but 
_it shall rather escheat to the King or other superior Lord. 
Now this is a positive law, fixed aad established by custom, 
which custom is evidenced by judicial decisions, and there- 
fore can never be departed from by any modern judge without 
a breach of his oath and the law ; for herein there is nothing 
repugnant to natural justice, though the artificial reason of 
it, drawn from the feudal law, may not be quite obvious to 
everybody, and therefore though a modern judge, on ac- 
count of a supposed hardship upon the half brother, might 
wish it had been otherwise settled, yet it is not in his pow- 
er to alter it.” 1 Black. Com. 70. 

The American Courts are by no means in conflict with 
the English on this subject. 

“When a rule of property has been settled by judicial 
decisions, and may reasonably be supposed to have enter- 
ed into the business transactions of the country, it is the 
duty of the Courts to adhere to it and leave the corrective 
to the Legislature.” Macvay v. Ijams, 27 Ala., 238. 

“ The rule of stare decisis should not be departed from, 
except on the fullest conviction that the law has been set- 
tled wrong.” 11 Texas, 449. 

* A rule which has become settled law is binding on the 
Courts and should be followed.” 25 Ala. 201. 

**Tt is not so importantthat the law should be rightly set- 
tled as that it should remain stable after it is settled.” 7 
Monroe, 62-3. 

‘It is the duty of the judiciary, and they have the pow- 
er to carry into effect the rights of parties according to ex- 
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isting law, not to make a law for each case.” 9 B. Mon- 
roe, 302. ‘ 

The married woman’s law does not affect the rights of 
these parties. The husband’s right having vested in 1840, 
it could not be divested by a law passed afterwards in 1845. 
This law was prospective, and not intended to embrace 
property which had already passed to the husband.—(See 
Thompson’s Dig. 221.) 

We are of opinion then that the right of property in the 
slave Primus, the subject of this contest, was in Henry 
Mattair, and not in his wife, and that her claim to him is 
not sustained. 

The judgment of the Circuit Court will be reversed and 
set aside, and the cause remanded to that Court with di- 

’ rections to enter judgment dismissing the claim of Mrs. 
Mattair, so as to leave the property subject to her hus- 
band’s debts. 








DuPONT, J.; delivered the following dissenting opin- 
ion: 


I do not concur in the judgment of the Court, and will 
now proceed to give my views upon the subject. 

This was a suit arising out of a levy upon aslave, 
claimed by afeme covert as her separate property. 

On the trial of the claim, before the Court, (a jury hav- 
ing been waived by consent of parties,) the plaintiff in ex- 
cution produced the record of a judgment recovered against 
the husband of the claimant, in the Circuit Court of Col- 
umbia County, on the 20th day of December, 1855, together 
with the 7. fa. issued thereon, on the 31st day of January, 
1856. He also proved that Henry Mattair, the defendant 
in execution and the husband of the claimant, had been in 
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possession of the slave, from the year 1840 or 1841, down 
to the date of the levy. 

The claimant adduced in evidence a deed of gift from 
her father, Henry Jones, dated the 3rd day of November, 
1840, purporting to convey the said slave ‘to Caroline 
Mattair, wife of Henry Mattair, and the heirs of her 
body,” with habendum to “ the said Caroline Mattair and 
her immediate offspring—to their own proper use and be- 
hoof forever.” It further appeared in evidence that the 
deed produced on thetrial was a copy of the original which 
had been properly recorded, but which, together with the 
record of the same, had been destroyed in the fire which 
consumed the records and papers belonging to the clerk’s 
office of Columbia county. This established copy was also 
recorded on the 2nd day of February, 1848. It was also 
in evidence that the debt upon which the judgment was 
founded, consisted of two promissory notes of the said de- 
fendant in execution—the one dated on the 29th of Janua- 
ry, 1853, and the other on the 20th of March, 1854. It 
further appeared that at the time that these notes were 
given, the plaintiff in execution had full notice of the exis- 
tence of the deed of gift, and that it had been recorded. 

The Court gave judgment for the claimant, and from 
that judgment an appeal has been taken to this Court. 

At the hearing before us, the counsel on both sides ar- 
gued the cause, as though it were to be governed by the 
provisions of the statute known as “the married woman’s 
law.” 

For the plaintiff in execution, it was insisted that the 
act referred to could not be made to operate retroactively, 
and the property having been acquired anterior to the 
passage of the act, it was not protected by its provisions, 
unless by the terms of the deed it had been secured to thie 
wife as separate property. 
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For the claimant, it was contended, that although the 
terms of the deed should not be found to convey a sepa- 
rate estate to the wife, yet, inasmuch as the possession of 
the husband was only the possession of the wife, and he 
had never exercised any act of ownership over the prop- 
erty inconsistent with the tifle of the wife, or attempted to 
deal with the same as his own; and, inasmucli as the 
credit extended to the husband transpired subsequent to 
the passage of the act, the provisions of the same operated 
to secure the property to the wife immediately from the 
date of the enactment. Ido not concur in this position ; 
for, if the slave was not the separate property of the wife 
at the time of its acquisition and before the passage of the 
act, there is nothing in its provisions which will give it a 
retroactive operation, and even if there were, I doubt 
whether such a provision could be enforced without an in- 
fraction of the Constitution. My opinion is, that the case 
must be decided upon common law principles and without 
any reference to our statute. The simple question, then, 
presented for consideration is, did the terms of the deed 
secure to the wife a separate estate in the slave? The 
words of conveyance in this deed are, “to Caroline Mat- 
tair, wife of Henry Mattair, and the heirs of her body.” 
These words, when applied to personalty, it is well settled, 
convey an absolute title to the grantee or first taker. The 
words of the habendum are, “‘to the said Caroline Mattair 
and her immediate offspring—to their own proper use and 
behoof forever.” It is upon the effect to be given to these 
latter words that this case is to be decided. 

Upon proceeding in this investigation, it is painful to 
discover in the adjudicated cases the extraordinary con- 
flict which prevails upon the snbject. In the English 
cases, of equal character and authority, the same identical 
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words are interpreted to signify a diametrically opposite 
meaning. While one authority will hold the particular 
words to secure a separate estate to the wife, another 
will hold the same words to convey the estate to the hus- 
band. 

It has been held that the words “ for her own use and at 
her own disposal,” created a separate estate for the wife, 
and barred the marital rights of the husband.—(Prichard 
vs. Ames, 1 Turn. & Russ., 222; Inglefield vs. Coghlan, 2 
Coll., 247.) So also the words, ‘* for her own use and bene- 
fit, independent of any other person.” —(Margetts vs. Bar- 
renger, 7 Sim., 482.) So too the words “for her liveli- 
hood,” (Darly vs. Darly, 3 Atkins, 399,) or “that she 
should receive and enjoy the issue and profits.”—(Tyrell 
vs. Hope, 2 Atkins, 558.) So where the direction is that 
“the interest and profits be paid to her, and the principal 
to her, or to her order, by note in writing under her 
hand ;’—(Hulmne vs. Terrant, 1 Bro. ©. C.,16;) or “her 
receipt to be a suflicient discharge ;”—(Lee vs. Prieaux, 3 
Bro. C. ©., 381;) or “to be delivered to her on demand.” 
(Dixon vs. Olmins, 2 Cox, 414.) 

On the other hand, it has been held that the words “ to 
pay to her (a married woman) and her assigns,” do not 
create a separate use for the wife—(Dakins vs. Berrisford, 
1 Ch. C., 194;) or where the gift is “to her use ;—(Jacobs 
vs. Amyatt, 1 Mad., 379;) or “‘to her own use and bene- 
fit ;’—(Johnes vs. Lockhart, cited 3 Bro. C. C., 383 ;) or 
“to her absolute use ;”—(ex parte Abbott, 1 Deac., 338 ;) 
or when the payment is directed to be made “into her 
own proper hands, to and for her own use and benefit ;”— 
(Tyler vs. Lake, 4 Sim., 144;) or “to her own proper use 
and benefit ;’—(Blacklow vs. Laws, 2 Hare, 49;) or when 
the property is “to be under her sole control ;”—(Massy 
vs. Parker, 2 My. & Keene, 674.) So also a bequest toa 
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woman and her assigns for her life, “for her and their 
own absolute use and benefit,” has been held not to confer 
upon her a separate estate. 

The foregoing citations are taken from the English re- 
ports, but, so far as I have had access to the American 
adjudications, I doubt if they will be found to afford any 
clearer light upon the subject. By a critical comparison 
of the words and their import which have been held to 
create a separate estate, and those which have been held 
not to do so, it will be seen that where there have been 
no terms which expressly excluded the marital rights of the 
husband, the decision in the particular case has been 
purely arbitrary, and not conformable to any well-defined 
rule of interpretation. This being the case, they afford 

’ but an uncertain light to guide the footsteps of the en- 
quirer after truth, and we are remitted at last to the ap- 
plication of elementary principles, the only unerring guide 
to correct conclusions. 

It is well settled, that no particular form of words is ne- 

; cessary in order to vest property in a married woman to her 

separate use; but the intention to give hersuch an interest, 
in opposition to the legal rights of her husband, must be 
clear and unequivocal. On the other hand, whenever it 
appears, either from the nature of the transaction, as in 
the instance of a settlement in the contemplation of mar- 
riage, where the husband is a party, or from the whole 
context of the instrument, limiting to the wife the pro- 
perty, that she was intended to have it to her sole use, that 
intention will be carried into effect by a court of equity.— 

4 2 Bright’s Husband and Wife, 210; Leading Cases in 

Equity, 366. 

It will thus be seen that the question is made to turn 
entirely on intention, and that where resort is to be had 
to implication, in order to ascertain that intention, the nq- 
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twre of the transaction, the redation of the parties and the 
context of the instrument, will exercise an important bear- 
ing upon the question. To my mind, these circumstances 
are well entitled to be received as ¢ndicia of intention, 
and are of greater weight than any loose form of words, 
which have no technical or fixed signification. With 
reference to the nature of the transaction, we can well con- 
ceive that where the deed is made to a feme in contempla- 
tion of an immediate marriage, the intention to secure to 
her a separate estate would be much more apparent than if 
it were made under ordinary circumstances. So, too, in 
respect to the relation of the parties: if the gift were from 
the husband, or he were a party to the deed, the presump- 
tion would be very strong that a separate estate were in- 
tended to be secured to the wife; for, to what purpose 
would he give the property, or become a party to the in- 
strument, unless with the intention to bar his marital 
rights? So also with respect to the context, where dif. 
ferent expressions occur in the deed, it will not be in- 
ferred that it was the intention of the donor .to apply 
one and the same meaning to the different expressions. 
This is illustrated by the decision in the case of Kensing- 
ton v. Holland (2Mylne & Keene, 184.) In that case, there 
was a settlement upon Harriet Elizabeth O’Harra for, and 
during her life, ‘* to and for her own sole and separate use, 
independent of, and without being subject to the control, 
debts or engagements of her husband.” In the same deed 
the remainder, after the expiration of the life estate, was 
settled upon Maria Theresa Holland, wife of Francis Hol- 
land, her executors, administrators and assigns, “ to and 
for her and their own use and benefit.” A bill was filed 
by the assignee of the husband, to subject this remainder 
interest to the payment of his debts, and it was contended 
in behalf of the wife, that it was her separate estate under 
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the operation of the words, ‘* to and for her and their own 
use and benefit.” The Master of the Rolls decided against 
her claim, and in his opinion delivered in the case said: 
‘The intention to give a separate estate must be clearly 
expressed. A gift-to a wife for her own use and benefit, 
does not clearly express such an intention ; more especial- 
ly when it is considered, that in this case a trust for the 
separate use of a married woman is clearly expressed in 
the preceding part of the settlement. The court cannot in- 
fer that the same effect was intended to be given to differ- 
ent expressions.” 

The case of Tyler v. Lake, (4 Sim. 144,) furnishes anoth- 
er authority for resorting to the context of the deed in or- 
der to determine the intention of the donor, where the 
expressions used in the instrument are ambiguous. By a 
deed declaring the trusts of the proceeds of real estates, 
the share of a married daughter of the grantor was direct- 
ed “to be paid into her proper hands for her own use and 
benefit ;” and the same words were used in declaring the 
trusts of the shares of the grantor’s sons. In commenting 
upon the case, the Vice Chancellor observed—* Supposing 
that it were ambiguous in this case, what is the meaning 
of the words relied on? The will itself has given us a pow- 
er of construing them; for it must be supposed that the 
settlor intended the same in one gift as in the other. 
Now in the gift to William Tyler, the settlor has used the 
same words as in the gift to Mrs. Anthony, but it cannot 
be supposed that she intended, by using those words, to 
give him any peculiar power, over the property which he 
was to take, except what is implied in the gift, and there- 
fore | am bound to say that in the gift to Mrs. An- 
thony, those words are to be taken as mere words of gift, 
and not as conferring on her any peculiar power over the 
property.” 








134 SUPREME COURT. 





Tison vs. Mattair.—Dissenting Opinion. 


—=S 











These cases abundantly illustrate the correctness of my 
position, that where the words in the deed are ambiguous, 
resort may legitimately be had to the circumstances aris- 
ing out of the nature of the transaction, the relation of 
the parties, and the context of the instrument, as indicia 
of the intention. In other words, that each case must fur- 
nish its own lights, and that we are to be guided to a con- 
clusion rather by those lights than by the arbitrary rul- 
ings upon particular words, which have been made regard- 
less of the surrounding circumstances. 

Applying these views to the deed under consideration, 
and trying it by the tests above indicated, and I think there 
can be but little doubt as to the ¢ntention of the donor, 
when he used the words—“ to their own proper use and 
behoof forever.” 

If we refer to the nature of the transaction, it will be 
found that this was a gift to a woman, who was at thetime 
under the disability of coverture. If it were not the inten- 
tion of the donor to give her a separate estate in the prop- 
erty, and to bar the marital rights of the husband, why 
was the deed made to her? We certainly cannot impute 
to the donor an ignorance of the fact, that, at common law, 
personal property given tothe wife inures absolutely to the 
husband. There must have been some object contemplated 
in making the wife the donee in the deed. I do not insist 
that this circumstance taken alone, is sufficient to fix an 
intention to create a separate estate, but I enumerate it 
as only one of the zndicia of such an intention. 

And as to the rélation of the parties :—This is not an 
ordinary purchase by the wife for value; but it is a volun- 
tary gift from a parent to a married daughter, founded 
upon the consideration of “ natural love and affection.” 
The object donbtless, in making the deed to her, was to 
provide for the comfortable support and maintenance of 














TERMS HELD IN 1858. 135 











Tison vs. Mattair. —Dissenting Cyaan. 








her and her children, and to guard against the casualties 
which might befall the husband’s fortune. This view of 
the case is in accordance with the tender regard which 
every parent must be supposed to entertain for the welfare 
of his offspring. But neither do I consider this circum- 
stance, isolated and alone, as sufficient to bar the marital 
rights of the husband. It is only mentioned as one of the 
guides to the intention. 

Upon the next circumstance, however, to wit: the con- 
text of the deed, I do lay great stress, and I think it suffi- 
ciently potent of itself to fix the true signification and 
meaning of the words, “‘ to their own proper use and be- 
hoof forever.” 

By reference to the deed it will be seen that the proper- 
ty was conveyed to her, “and the heirs of her body.” 
Now there must have been some object contemplated by 
the donor in thus attempting to limit the property “ to the 
heirs of her body.” That object evidently was to give the 
wife a life estate, with remainder over to ber children, and 
thus to bar the estate of the husband. It is true that from 
ignorance of a well established rule of law, that object of 
the donor was frustrated; but the failure to effectuate the 
object by no means lessens the potency of the words, when 
considered as a means of interpreting the true meaning of 
the deed. In this connection, the words are to be consid- 
ered, not with reference to their legal effect, but only as 
indicia of the intention. Ifthere be any force in this view 
of the matter, then is it greatly strengthened by the fact, 
that the same effort to limit the estate is repeated in the 
habendum clause of the deed, where the words used are 
“to her and to her immediate offspring.” 

After the most anxious deliberation upon this subject, 
and with an earnest desire to concur with the views of my 
brethren if possible, I am constrained to hold that the deed 
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in question does secure to Mrs. Mattair a separate estate 
in the slave levied upon, and that he is not subject to the 
debts of the liusband. I therefore dissent from the judg- 
ment of reversal, pronounced by this court. 









Joun W. Price & Wire vs. Venancio SANCHEZ. 


1. There must be a record or inventory of the property acquired by a mar- 
ried woman in the Clerk’s office of the county in which it is situated, with- 
in six months after its acquisition, to protect it from the husband's debts. 





2. In the trial of the right of property asserted by a married woman through 
a purchase, there must be proof that it was made with her separate funds, 
otherwise the presumption is that it was through means furnished by her 
husband. 

8. In such a trial, under the claim law, the sole issue is as to the right of the 
claimant, and he cannot object to either the judgment or execution under 
which the levy was made. 



















4. The Court will not reverse a case where the facts are not presented by a 
Bill of Exceptions, or there is an agreed case made in the Court below. 


This case was decided at Jacksonville. 

At June Term, 1854, of the Circuit Court for St. Johns 
County, Venancio Sanchez obtained a judgment by con- 
fession and agreement against Cornelius DuPont, for the 
sum of six hundred and twenty dollars. The said DuPont 
by his agreement waived all errors, and waived the filing 
of a precipe or declaration, and the issue or service of 
summons. Execution was immediately issued on said judg- 
ment and was levied upon a negro boy named Jolin, in the 
possession of John W. Price. . 
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Sabina Price, wife of said John W. Price, formerly the 
wife of Cornelius DuPont, but from whom she had been 
divorced by decree rendered the first day of December, 
1852, interposed a claim to the property under the statute 
of this State. 

On the trial of the right of property, the claimant read 
in evidence a bill of sale from Manuel Crespo, the father 
of said Sabina Price, whilst she was the wife of said Cor- 
nelius DuPont, dated the 6th day of September, 1847, 
conveying the said negro boy John “ to her and her exec- 
tors, administrators and assigns, forever.” This bill of 
sale was recorded on the 27th day of September, 1851. 

The plaintiff in execution read in evidence a mortgage 
executed by Cornelius DuPont, dated 24th May, 1851, 
mortgaging said negro boy John to him, to secure the pay- 
ment of a note of the same date for fifty dollars, together 
with any other advances the said Satichez might thereaf- 
ter make, and all costs and charges to which he might be 
put. This mortgage was recorded on the 15th day of July, 
1851. 

The plaintiff in execution also offered and read in evi- 
dence the record of a suit in Chancery instituted by him 
to foreclose said mortgage, which was afterwards dismiss- 
ed. 

The plaintiff in execution also read in evidence a note 
addressed to him from said Sabina, whilst she was the wife 
of said Cornelius DuPont, dated November 10th, 1851, in 
which she says: “I understand there is some difticulty 
about the debt of my husband to you. I am sorry to hear 
it; therefore if Mr. A: DuPont does not pay it, I will hold 
myself responsible for the debt by letting you have a mort- 
gage on my black boy. I hope that you will be satisfied.” 

The record aforesaid of the suit in Chancery to foreclose 
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As in question does secure to Mrs. Mattair a separate estate 

“Gn the slave levied upon, and that he is not subject to the 
_ ‘@ebts of the liusband. I therefore dissent from the judg- 
“ment of reversal, pronounced by this court. 
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‘Ls There must be a record or inventory of the property acquired by a mar- 
- vied woman in the Clerk’s office of the county in which it is situated, with- 
_ im six months after its acquisition, to protect it from the husband’s debts. 


& In the trial of the right of property asserted by a married woman through 
_ & purchase, there must be proof that it was made with her separate funds, 
"otherwise the presumption is that it was through means furnished by her 

_ Ihusband. 

_ & Ivonch a trio], under the claim law, the sole issue is as to the right of the 

- -elaimant, and he cannot object to either the judgment or execution under 


% Which the levy was made. 
‘The Court will not reverse a case where the facts are not presented by a 
of Exceptions, or there is an agreed case made in the Court below. 


This case was decided at Jacksonville. 
At June Term, 1854, of the Circuit Court for St. Johns 
, Venancio Sanchez obtained a judgment by con- 
ion and agreement against Cornelius DuPont, for the 
of six hundred and twenty dollars. The said DuPont 
y his agreement waived all errors, and waived the filing 
sited precipe or declaration, and the issue or service of 
nons. Execution was immediately issued on said judg- 
‘and was levied upon a negro boy named John, in the 


~ possession of John W. Price. .: 





TERMS HELD IN 1858. 
—————E 














Price and Wife vs. Sanckez.—Statement of Case. 








Sabina Price, wife of said John W. Price, formerly the 
wife of Cornelius DuPont, but from whom she had been 
divorced by decree rendered the first day of December, 
1852, interposed a claim to the property under the statute 
of this State. 

On the trial of the right of property, the claimant read 
in evidence. a bill of sale from Manuel Crespo, the father 
of said Sabina Price, whilst she was the wife of said Cor- 
nelius DuPont, dated the 6th day of September, 1847, 
conveying the said negro boy John “ to her and her exec- 
tors, administrators and assigns, forever.” This bill of 
sale was recorded on the 27th day of September, 1851. 

The plaintiff in execution read in evidence a mortgage 
executed by Cornelius DuPont, dated 24th May, 1851, 
mortgaging said negro boy John to him, to secure the pay- 
ment of a note of the same date for fifty dollars, together 
with any other advances the said Sanchez might thereaf- 
ter make, and all costs and charges to which he might be 
put. This mortgage was recorded on the 15th day of July, 
1851. 

The plaintiff in execution also offered and read in evi- | 
dence the record of a suit in Chancery instituted by him 
to foreclose said mortgage, which was afterwards dismiss- 
éd. ' 

The plaintiff in execution also read in evidence a note 
addressed to him from said Sabina, whilst she was the wifé 
of said Cornelius DuPont, dated November 10th, 1851, in 
which she says: “I understand there is some difficulty 
about the debt of my husband to you. Iam sorry to hear 
it ; therefore if Mr. A: DuPont does not pay it, I will hold 
myself responsible for the debt by letting you have a mort- 
gage on my black boy. I hope that you will be satisfied.” 

The record aforesaid of the suit in Chancery to foreclose 
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the mortgage, contains an account in favor of V. Sanehez 

said Cornelius DuPont, for goods and family sup- 
plies furnished, beginning on the 17th day of May, 1851, 
and ending January, 1852, amounting to two hundred and 
|, twenty-one dollars. Of this amount sixty-eight dollars 
" were contracted after the date of the note from the said 
-  @laimant to the plaintiff in execution. 

_ Afterwards, on the 29th of January, 1852, the said Sabi- 
na Price, then Sabina DuPont, writes to the plaintiff say- 
ing: “I have reconsidered the matter concerning that debt _ 
of Mr. DuPont’s. _ I have concluded that I will not answer 
for the debt at all, for I stand in need of all the money that 
ITean get. Therefore I must retract from my note I wrote 
you concerning the debt, and I hope you will excuse me, 
as I did it hastily, without forethought.” 

In her answer to the bill in Chancery aforesaid, the said 
Sabina alleges that “she was induced to write the note of 
the tenth November, 1851, by her husband, who represent- 
ed to her,.that unless she did it he would be put in jail,-and 

Bi that her husband deceived her to induce her to write the 
Chi lg 
"Manuel Crespo, the father of the claimant, was called as 
| > a Witness for the claimant, who testified that he bought 
» the negro boy in Charleston—that he made the bill of 
sale of said negro boy to said Sabina, who was then the 
wife of Cornelius DuPont—that she had three children 
by said DuPont—that they lived together until some time 
in the summer of 1851, when they separated—that Mrs. 
DnPont went to live in Jacksonville in October, 1851. 
‘The possession of the boy he says -was with Mrs, Price 
while she was Mrs. DuPont, and since. 
>. On cross examination, he declared that he and DuPont 
were for along time in business together—that in said 
‘ “business he became and was indebted to said DuPont— 
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that in settlement of accounts he at the request of said Du- 
Pont deeded by said bill of sale this negro boy in dispute 
and a woman for said debt due said DuPont, and in pay- 
ment of said debt. 

The Court below gave judgment for the plaintiff in exe- 
ution, and the claimant appealed. 


J. P. Sanderson for appellants. 
G. R. Fairbanks for appellee. 
BALTZELL, O. J., delivered the opinion of the Court. 


This was a claim on the part of a married lady, Mrs. 
Price, asserting right to a negro boy John, levied upon to 
pay a judgment against her former husband, Cornelius 
' >. DuPont. Her father, Manuel Crespo, in the year 1847, 
i conveyed this boy John to his daughter by bill of sale 
regularly executed. It was not recorded until the 27th 
day of September, 1851, and’ this constitutes the principal 
difficulty and objection to its validity, the law of the State, 
enacted to séire certain rights to women, providing in its 
second section that “married women may hereafter be- 
come seized or possessed of real or personal property, 
during coverture, by request, devise, gift, purchase or dis- 
tribution, subject to the restrictions, limitations and pro- 
visions contained in the foregoing section,” which are “ that 
the title to the same shall continue separate and indepen- 
dent and beyond the control of her husband, and shall not 
be taken in execution for his debts, provided, however, 
that the property of the female shall remain in the care 
and management of the husband.”—Pamphlet Laws ’45, p. 
24; Thompson, 221. 
The seventh section provides, that “all the property, 
real or personal, which shall belong to the wife at the time of 
her marriage, or which she may acquire in any of the modes 
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mentioned, shall be inventoried and recorded 
in the. County Clerk’s office of the county in which such 
property is situated, within six months after such marriage, 
or after said property shall be acquired by her, at the peri/ 
smmmermine Uéekie for har hushand’s debts, as if this act 
had, not been passed.” —Ibid. p. 25; Thompson, 221. 
There is no ambiguity, that we can discover, in this 
i It is a clear declaration, that in case of a fail- 
ure to record, the property shall be liable to the husband’s 
as if the act had not been passed. What other result 
0 follow {—to what is the property to become liable /— 
peril to be subject to, if not this? The property in 
st (the title to or a description of it) in this case, the 
Boy John not having been inventoried and recorded within 
* the time prescribed, but some four years after the date of 
the deed, it follows that he is liable for the husband’s debts, 
ba that the wife may not have the benefit of this law; it 
A = to her as if it “‘had not been passed.” 
ah is no proof in the record that the creditor seeking 
9 the property by his execution, ho is also a 
a 2 of the same property, ever ha notice of this 
: ll of “8 at the time of the creation of his debt or mort- 
"gage, 60 that the effect of notice of the title of the feme is 
_ Rot presented nor adjudicated here. 
_ There may be hardships in this, as in other cases, from 


u a _Rapromspiance with its provisions, but where is there ex- 


in the instance of any law? The same difficulty 
a the provisions for the recording of deeds to land. 
|» There a purchaser who has paid for land and innocently 
, to have his deed recorded, may lose it by its being 
sold a second time, or from its being subject to the debts 
@fhis vendor, yet the wisdom and propriety of such a pro- 


i orc are no longer disputed. From the relation existing 


- -Petween hnsband and wife, giving rise to the presumption 
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of ownership by him, persons might be tempted to buy or 
give credit on the faith of such possession. Frauds might 
be perpetrated through such means. Hence the true state of 
the title is appropriately required to be avowed and placed 
upon the record, so as to be* accessible to the entire com- 
munity. The title or right of the feme is made to depend 
upon this record and open avowal, and not upon the know- 
ledge of intimate friends or conjecture or mere rumor. To a 
leave such important rights and interests to the risk of the 
latter would have ‘been unwise and improvident, so that 
we perceive neither harshness nor severity in the provis- 
ion. 

In other respects, there is a difficulty attending the 
claim of this feme. Her father deposes, “ that the husband 
DuPont and himself were in business together, and he be- 
came indebted to him, and in settlement of accounts, he, 
at the request of DuPont, deeded this boy in dispute and 
another for ‘said debt and in payment of it to said Du- 
Pont.” 

This presents a state of facts so nearly resembling that 
of Mercer vs. Hooker, decided by this Oourt, as scarcely 
to be distinguishable. In 1850, Hendrick purchased a 
bay horse of one Hagler, who, at the request of Hendrick, 
executed a bill of sale to the wife of the latter. The Court : 3 

; say, ‘‘to establish the title originally in Mrs. Hendrick, it 4 
| was not only necessary to prove that the purchase was ce 
7 made for her and with her money, but that the property 
ai. was inventoried and recorded in the clerk’s office of the 
7 Circuit (County) Court within six months after said pro- 

perty was acquired by her.”—Mercer vs. Hooker, 5 Fia., 
279. 

In the case of Oraig vs. Gamble, this decision was reaf- 
firmed.—Jbid., 437. 

‘‘ Elsewhere it is held, under a like law, that ‘ mere evi-. 
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3 dence that she, the feme, purchased the property, is not 
 _ mmfflicient to give her title. It must be satisfactorily shown 

was paid for with her own separate funds. In the 
‘absence of such proof, the presumption is violent that the 
-_busband furnished the means of gopment” dS Pennsyl- 

| 363; 21 do., 349. 

sd letter addressed by the feme to the execution creditor, 
‘during the time of the creation of the mortgage debt, in 
which she says, “she understands there is some difficulty 

about the debt of her husband, and she is sorry for it, 
therefore, if her husband does not pay it, she will hold her- 

self responsible for the debt by letting him have a mort- 

~ __ gageon her black boy, and she hopes he will rest satisfied,” 
- __ gélieves the case of any high moral regard. The account 
was for goods, provisions, &c., farnished the family, and 
articles of this kind to the amount of $68 were bought 

after the date of this letter. Certainly as to them she could 
«present no proper resistance. It is true she writes after- 
wards that “‘she has reconsidered the matter, and_con- 

| Bic she will not answer for the debt at all, as she 
tends in need of all the money she can get, therefore she 

_ getvacts from her note, as she did it hastily, without fore- 

ee Gough? and alloges ftarward in her answer to a bill in 
il ——. that. “she was induced to write said paper by 
her husband, who represented to her that unless she did it 
| Me would be, put in jail, and that her husband deceived 
'_ her,to induce her to write the paper. ” Her second note 
_ probably gives the true account in saying that “she stood 
~~ in need of all the money she can get.” Oertainly there is 

Paes jeoaridaties as to undue influence on the part of her hus- 








We concur fally with the Court below in,the opinion 
at the claimant could not object to defects or irregulari- 
“ties in the judgment orexecution. This may only be done 
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as to the former by the defendant on an appeal or writ of 
error, or ina direct motion to set aside the latter. The 
statute permits a claim upon oath of a party that “the 
property belongs to him,” and the jury are to be sworn “ to 
try the right of property”—that is whether or not the prop- 
erty belongs to claimant. This is the sole and simple is- 
sue, and the proof lies upon claimant. If he succeeds in 
showing his right, the property is released from the levy— 
if he fails, the execution proceeds without further obstrne- 
tion from him. The procceding is a substitute for the action 
of trespass or,trover at common law, and differs only in its 
being summary and not having formal pleadings. With- 
out this statute, a party whose property might be leviud 
upon, would be driven to his action at law against the offi- 
cer or plaintiff, the execution in the meantime spe 
progressed to completion. 

It is with regret we again have to remark upon the de- 
fective state of this record in having no bill of exceptions, 
As the judgment must be affirmed for want of error in this 
respect in any event, we have consented to treat the case 
as presented by counsel, an earnest request having been 
made that our views should be given as to the law. Had 
the case presented matter of error, we should not have felt 
justified in reversing it, even under this agreement of the 
parties. 

Let the judgment of the Circuit Court be affirmed with 


costs. 
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J. Luovron, Arpztiant, vs. Hammon K., Mary 
H. any Minor W. Watxer, Apre.yess. 


Be, a ‘Nor will « plea be good as a defence that the father, being for a long time 
; hs "im possession of the child’s negroes, hired them to defendant and had re- 
pe _ @tived the payment therefor. Gah 
ane of assumpsit is not maintainable by a ward against his guardian, 
ivy quasi guardian, the parent. The remedy is by action of account or 
Yanin equity, in which the equities between the parties may be adjusted 


we ‘This cai was decided at Tallahassee. 
~ “On the 2d day of April, 1856, the appellees, the chil- 
ren. of Minor Walker, who are minors, instituted an ac- 
| of assumpsit in Jefferson Circuit Court against the 
sllant, to recover the hires of fifteen negro slaves~ for 
from 1850 to 1855: 
© appellant pleaded : 
Non assumpsit. 
, Payment to the father of the plaintiffs, as natural 
, of a large sum in fall satisfaction. 

The plaintiffs joined issue on the first and demurred to 
= the second pleaed, which demurrer was sustained by the 


t then pleaded payment generally and also spe- 


ay one Minor Walker, who was and had for a long 
me.before been in possession of the said slaves, in the de- 
mentioned, claiming and exercising ownership 
without any notice or knowledge by this de- 

that the plaintiffs had or claimed any title to said 
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negroes, did, on the first day of January, A. D., 1850, hire 
the said negro slaves in the declaration mentioned to this 
defendant for five years from the first day of January, A. 
D., 1850, for the sum of six thousand dollars, in equal an- 
nual instalments, falling due and payable on the first day 
of January in the years 1851,-1852, 1853, 1854 and 1855 
respectively, each instalment being for the sum of twelve 
hundred dollars. And defendant avers and in fact saith, 
that before the institution of this suit, and before*he had 
any notice or knowledge that the said plaintiffs had ‘or 
claimed title to said slaves, and before they made any 
claim to said’slaves in said declaration mentioned, he, the 
said defendant, fally paid to the said Minor Walker the 
said sum of six thousand dollars, for the hire of said 
slaves in manner aforesaid, according to the said agree- 
ment 6f hiring.” 

Plaintiffs joimed issue to the plea of payment and de- 
murred to the special plea, alleging as — of demar: 
rer: 

ist. That the plea charges payment to Miner Walker 
and not to plaintiffs. wee 

Qnd. It does not allege that the said Walker was author- 
ized to grant acquittances and discharges, and that he did 
acquit and discharge the defendant. 

3rd. That the plea is no answer to the action, is double, 
is not triable, is irregular and insufficient. 

The Court below sustained the demurrer and defendant 
excepted. 

On the trial the plaintiffs offered and read in evidence 
the record of the will of Jacqueline Peterson, decd., late of 
Hancock County, Georgia, admitted to probate 4th May, — 
1829, in which he lends to his danghter, Martha Peterson, 


who afterwards intermarried with Minor Walker, certain 
19 bate 
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3 2 2 “gntil she may marry and have a lawful child, 
: that event of her having and leaving at her death a 
 @hildor children, he gives and bequeathes unto ench child 
_ orighildren the same property absolutely.” 
‘‘Plaintiffe aleo offered and read in evidence a receipt of 
- e ‘Minor Walker, then the husband of Martha Peterson, da- 
984 9th February, 1837, in which he acknowledges to have 
ed from the administrator of Jacqueline Peterson 
on negroes, which he declares were all that he 
p entitled to under the will of J. Peterson. 
L. Taylor; a witness for plaintiffs, testified that 
new Minor Walker in 1832—that said Walker married 
_ _ i°9888 Martha Peterson, daughter of Jacqueline Peterson 
- Stthiat he had no negroes of his own at that time—that he 
; — several of the negroes mentioned in the declaration, 
> and knew that negroes by the names of the others wereleft by 
the will of Jacqueline Peterson to his daughter Martha. 
- ‘Hits seen tho negroes within a day or two, and is satisfied 
_ from'their-ages, family resemblances, &c., that they are the 


‘gathe negroes left by said will. Has seen the negroes 
Feat ‘in the possession of Minor Walker in Hancock 








‘2 


o ry 
‘ mS} 


‘county. 
—  **Oharles G. English, another witness for plaintiffs, tes- 
Bre. ‘tified that previously to first of January, 1852, he held re- 
Bes conversations with H. L. Linton and Thomas J. 
respecting the mortgage of Minor Walker to the 
* Minds Bank. By one or the other of them, and his ‘im- 
4 was by both, he was informed that there was a 
ee  Wepott that the slaves mortgaged by said Walker to the 


a 


as Bank were the property of his children. Neither of them 

"  -‘teld-witneas such was the case as of his own knowledge, 

_ ‘and up to that time witness had never heard the report 

‘Wat they were the property of Walker’s children from any 
source. 


-% 
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William Butler, another witness for the plaintiffs, testi- 
fied that Linton, at the time he was making a bargain with 
Minor Walker for the hire of certain negroes in controver- 
sy, told him, witness, that the negroes he was about to hire 
did not belong to Minor Walker, but to his children, . This 
was some time in 1849, and only a short time before he 
hired the negroes. Linton was speaking at the time of the 
good bargain he had made with Walker, and the cheap- 
ness of the price he was to pay for the hires. : The negroes 
were in the possession of Minor Walker at the time. 

William Denham, another witness for the plaintiffs, tes- 
tified that in the year 185-, Linton told him that he want- 
ed to get Minor Walker entirely out of the Union Bank, 
and that the Bank would not release his land unless the 
whole debt was paid, because they believed their mort- 
gage on the Walker negroes was not worth any thing ; that 
the negroes referred to are the same negroes hired by 
Thomas J. Linton from Minor Walker—that Walker exer- 
cised acts of ownership over the negroes until Dr. Palmer 
took out letters of guardianship of the children of said 
Walker—that about the year 1848, Mrs. Byrd proposed to 
purchase a negro from Walker, who told her she had better 
not, for his title would not be good, but that he, witness, 
did not believe what Walker said, as he, witness, thought 
Walker was only trying to put Mrs. Byrd off in the pay- 
ment of what he was indebted to her; that Walker hired 
out said negroes to W. N. Taylor for the year 1855, and - 
collected the hire for the same. 

It was admitted that Mrs. Walker, the mother of the 
plaintiffs, had died before the year 1850. 

The defendant, to sustain the issue on his part, offered 
and read in evidence an indenture, entered into between 
Minor Walker and Thomas J. Linton, dated the first day 
of January, 1850, and’ recorded 2d April, 1850, whereby 
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‘gaged. by.said Walker tothe UnionsBank of Florida, for 
ee n of six thousand five hundred dollars, a 
oe emmnempreg ‘of which was to"be applied by said J.in- 
® tomtowards the payment of the debt to the Bank and the 
r * removing the incumbrance, and the balance to be paid to 
3 aid Walker: The said indenture also contained the fol- 
By lowing agreement of hiring of the negro slaves named in 
= the declaration, viz: 
» --— #This,indenture also witnesseth, that the said party of 
avin part hath hired and delivered, and doth by these 
. opr hire and deliver to the party of the second part, 
fifteen negro slaves of the names following, to wit: Abed- 
“ ~  mego,"Meshack, Allen, Monroe,.Starling, Drew, Major, 
 “Winney, Caroline, Nancy, Cheney, Mary and Silla: To 
a 3 have; hold, use and enjoy to him, his executors and ad- 
a rs, for the period of five years next ensuing the 
oe - date hereof; and in consideration of said hiring and de- 
oes”. livery, the said party of the second part agrees and hereby 
ts to pay to said party of the first part the sum of 
t thousand dollars, in five equal annual instalments, fall- 
| “ing due and payable on the first day of January in the 
years 1851, 1852, 1853, 1854 and 1855 ‘respectively, each 
_ instalment being for the sum of twelve hundred dollars. 
' And the said party of the second part farther covenants to 
> treat said slaves kindly and to supply them with the usual 
* amount of food and clothing, and on the first day of Janu- 
b. ary, 1855, to return such of them as shall be alive, with 
oe ‘the increase of the semales, to the said party of the first 


; Pe datandent also read in evidence a bill in chancéry, 
_ filed: by said Linton after the termination of the hiring, 
against. Minor Walker and Denham & Palmer, and the 

' ~ ~amewers thereto, growing out of the said agreement of 
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hiring, alleging a settlement and payment of all the instal- 
ments for the hires of said negroes, except the last, which 
had been transferred to Denham & Palmer, and as to this 
last claiming a set-off and payment, and that he should be 
credited therewith against. the last instalment in the hands 
of Denham & Palmer. . 

The answer of Denham & Palmer admits that said 
Minor Walker, at the time of filing the same in Novem; 
ber, 1855, had control of the negroes formerly hired to 
Linton, and that he had hired them out for that year. 
They also admit that the note for the last instalment cf 
the hiring was transferred to them by Minor Walker. 

Minor Walker, in his answer to said bill of complaint, 
admits the execution of said indenture, and that he de- 
livered to said Linton the negroes hired by him, and also 
admits the settlement by Lintofi of all the instalments for 
the hiring except the last one, which fell due in January, 
1855. 

The defendant aiso read in evidence the record of a 
mortgage executed by Minor Walker to the Union Bank, 
dated 10th May, 1838, mortgaging the negroes hired to 
Linton and named in the declaration. 

‘The defendant offered to read in evidence the statement 
" of CO. G. Fife, taken by consent, to be used in evidence, if , 
admissible, in which said Fife declares that Minor Walker, 
in 1850, desiring to go in business with witness, stated that 
he had hired Acs negroes to Linton, and that from the hires 
he could raise funds to commence with. 

In 1855 witness was employed by Linton to collect two 
judgments he held against Walker. Witness stated that 
he thought it a poor chance. Linton urged a levy on 
Walker’s negroes in Jefferson county. Witness told him 
that he had heard the rumor that the negroes were the 
property of Walker’s children. Linton replied he did not 
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believe it, nor did he believe it until an authenticated 
copy of the will and proceedings of the Court from Georgia 
‘was obtained by the claimant of the property levied on. 


-* This, witness thinks, was in the year 1856; and upon wit- 


‘ness exhibiting this copy of the will, Linton manifested 
surprise, and.said he never believed it before. 
» The. Court below ruled out the statement of said Fife as 
t, and defendant excepted. 
>) Under .an agreement to waive a jury, the Court bélow 
gave judgment for the plaintiffs, with a writ of enquiry to 


assess the damages, and defendant appealed. 
at “Aroher & Papy for appellant. 
“OW. & Dilworth & B. C. Pope for appellees. 


_-BALTZELL, ©. J. . 


"This is a suit of the infant children and heirs of the late 
3 Mrs. Minor Walker, claiming of the appellant, Linton, the 
te of fifteen slaves which they own through a legacy from 
grandfather, J acqueline Peterson, who, i in the year 
made his will in Hancock, Georgia, giving this and 
property to his daughter Martha, their mother, and 
pel death to her children. Minor Walker intermar- 
* ried with her, and by this means became possessed in 1837 
Ofher property. On the first of January, 1850, he hired 
the negroes to Linton. for a term of five years, and has re- 
ceived all, or the larger portion of the price agreed to be 
Mrs. Walker died previously to the year 1850. The 
“ight of the children’ to the negroes is not contested. The 
sresent suit is through their guardian to obtain the amount 
dué for the hire, insisting that the payment to their father 

@ not valid. 
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cient, present the question raised for consideration in this 
Court. j 

The first sets up the payment to the father of the plain- 
tiffs, as their natural guardian, of a large sum in full dis- 
charge of this hiring, and that plaintiffs, by their natural 
guardian, received said sum in full satisfaction, &c. 

It is too well settled to admit of question that such a 
payment is not an acquittance nor satisfaction. 

The true doctrine on this subject will be found in therecent: 
editions of Blackstone to this effect : “ Guardianship by na- 
ture confers no right to intermeddle with the property of the 
infant, but is a mere personal right to the custody of the 
person of his heir.”—1 Black. Com. p. 460, n. 1. 

And so in the American elementary works—2 Kent. 
©om. 217 ;.1 Bouv. Inst. 139. The American Courts hold 
in like manner, though in language somewhat differing, 
“ A guardian by nature has no control over the property, 
real or personal, of his child ; he is not entitled to the per- 
sonal estate of his ward.” “ A payment to him on ac- 
count of the child is no payment.”—1 John. Ohy. 3; 7 
Cowen, 38; 7 Wend. 354; 15 Wend. 631; 2 Mass. 55; 3 
Pick. 213; 2 Hill, (S. Oar.) 288; 5 Porter, (Ala.) 385; 
Walker, (Miss.) 49; 9 Wend. 504; 9B. Mon. 324, (Ky.) 

The defence set up in this plea then is clearly untenable. 

The other plea abandons the ground of guardianship of the 
father and all right proceeding from that relation, alleging 
“that Minor Walker, for a long time, having been in pos- 
session of the said negroes, hired them to defendant—that 
defendant had no notice of plaintiffs’ right, and that he has 
paid and satisfied Walker.” Very clearly this presents 
no defence; it alledges no right but that of past posses- 
sion, which of itself gives none. For if it did, the posses- 

sor for one year, by hiring,‘might put up claim for the 
second year on this account. In the very case before us,- 
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Minor Walker had right, through his intermarriage and the 
life tenancy of his wife, to the negroes, up to 1850, but he 
had no greater right after that time than his children had 
to the period preceding her death, before their right ac- 
crued. Nor does the want of notice strengthen the claim 
of Linton to the negroes, or exempt him from payment to 
the true owner. The children are as much owners without 
such knowledge as with it. No proposition is clearer than 
that the owner alone has the right to hire his property, nor 
is he less owner that his rights are unknown. As far as 
the true owner is concerned, it is the risk of the hirer that 
he deals with one having no right norauthority. Bargain- 
ing with such a one, the hirer gets what such person could 
assign or convey to him, and if the latter had no interest 
nor authority he could convey none. There is just as 
much reason for holding that Linton could hold the negroes 
against a demand of the children, properly made, as for 
claiming the payment made by him asa lawful acquit- 
tance. The defence under this plea also we regard as un- 
tenable. 

Whilst the merits are so clearly with plaintiffs, an ob- 
jection yet remains of no slight delicacy and importance. 
Defendant insists that a Court of Chancery is the proper 
fortim for the adjudication of the case, and that an action 
of assumpsit, the remedy adopted here, is not maintaina- 
ble. The plaintiffs’ demurrer to defendant’s pleas raises this 
question, it being an established rule that such pleading 
“lays open to the Court, not only the pleading demurred 
to, but the entire record, so that the Court will give judg- 
ment against the party committing the first fault in sub- 
stance; and if the declaration be bad, there shall be judg- 
ment against the plaintiffs, though the bar be also insufli- 
cient.”—Arch. Ple. & Ev. 314-15; 1 Chitty, 647; 1 Flor- 
ida, 132. 
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That a suit in Chancery was oe 


appropriate remedy, 
we think admits not of adoubt. Blac 


‘kstone in his 3rd 
va. speaking of the remedies for wrongs in this relation, 
says: ‘A more speedy and summary method of redressi sing 
all complaints relating to guardians and wards, hath of 
late obtained by an Keka rom toa Court of Chancery 
which is the supreme guardian, and has the i 2 I 


dent jurisdiction of all the infants of the Kingdom.”—% 
Dlack. 141 

“ A Court o f Chancery will exercise a Vigilant care over 
guardians in their management of the property of the in- 
fant. It will carry its aid and protection in favor of in- 
fants to reach other persons than those who are guardians, 
strictly ap pees, for, if a man intrudes upon the estate 
of an infant and takes the prefits thereof, he will be 
treated as rn and held responsible therefor to the 
infant in a Court of Equity.”—2 Story’s Equity, 585; Mor- 
gan vs. Morgan, Atk., 489. 

The American reports are full to the same effect. “Th 
futher receiving property of an a will be held liable 
to the same extent as if regularly appointed.”—4 Paige, 64. 

‘A person ac ting as oua rdian is subject to the responsi- 
bility of guardian.” This was the case of an uncle.—5 B. 
Monroe, 362 1 Lb., 183. 

“ The allowance to guardians, and those who act as guasé 
guardians, for support, maintenance and education of chil- 
dren, is limited to the amount of income from rent and 
hires of the estate, except under peculiar circumstances.” 
Jackson vs. Jackson, 1 Grat., 145. 

“Where a mother, on the death of her husband, took 
possession of the estate, and managed it, and maintained 
the children out of the income, she was allowed for their 
20 
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past and present maintenance.”—Wilkes vs. Rogers, 6 
John., 566. 

“A parent will not be compelled to account for hire of a 
slave held by him in indigent circumstances, when the 
services of the slave were in support of the ward.”—1 B. 
Mon., 187. 

‘Where the father or mother is in distress or narrow 
circumstances, a maintenance or provision will be allowed 
out of the estate of their child.”—2 Story’s Equity, 584. 

See also authorities collected in Osborne vs. VanHorn, 
2 Florida Rep., 862—a case very near, in its leading facts, 
like that decided by the Supreme Court of New York in 
the days of Kent and Spencer, being the case quoted above 
as 6 John., 566. 

It will be thus seen that chancery, whilst admitting the 
rule of the invalidity of a payment to a parent as natural 
guardian to its full extent, yet moderates its sternness and 
severity in deference to natural ties and the dictates of a 
generous nature, by allowing to parents, other relatives, 
and even to strangers, payments or disbursements made 
in good faith to and for the child—-in some instances even 
giving a maintenance from the child’s fortunes when the 
arent is in reduced circumstances. 

Whilst, then, a bill in equity is the appropriate remedy, 
the question remains whether an action of assumpsit may 
not also be maintained. 

Account was the old remedy, but has become obsolete: 
It lay against a guase guardian, as a parent, who receives 
the profits of his child’s land, and also in like manner 
against a stranger as guardian.—l Com. Dig., Acct., A. 2, 
page 188. He shall not be charged as receiver, for a re- 
eeiver shall not be allowed his expenses as a guardian 
shall.—J 62d. ; Co. Litt., 172a. 

“In account, the judgment against defendant was quod 
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computet, that he make his account, and auditors were 
assigned, usually two officers of the Court, who were to 
assign a day, and defendant was to appear from day to 
day till the account was finished. The defendant could 
plead that he has expended for plaintiff’s maintenance— 
that he had lost by inevitable accident, and he shall be 
allowed all reasonable accounts and expenses in all things.” 
1 Com. Dig., Acct., E. 7, 8, 11,12; 1 Arch. Wist Prius, 
198-199. 

It is insisted by plaintiffs, that assumpsit is the substi- 
tute for the action of account in the present case. For 
this we have a reference to Archbold’s Visi Prius, yet it 
does not bear out the position. The authority is, that 
“‘ where a man receives several sums of money on account 
of another, he may bring assumpsit or debt, or he may 
have an action of account.” Under the bead of action of 
account, the same learned author says: ‘‘ If a man receive 
money belonging to another and render an account of it, 
the remedy for the balance due by him is by assumpsit or 
debt. But if he refuse to render an account of the money 
received by him, and the owner have no evidence of the 
receipt, the only mode of compelling him in a court of law 
to render an account and pay over the balance, is by ac- 
tion of account. The action must be brought against the 
defendant as receiver or as guardian.”—1 Arch., 196. 

In all cases where evidence can be given of the receipt 
of money, assumpsit or debt is substituted ; and in all cases 
where assumpsit or debt will not lie, it is usual now, in- 
stead of bringing an action of account, to jfile a bill for an 
account in a court of equity. This is perhaps to be re- 
gretted, for in many cases the action would be as satisfac- 
tory a remedy, and much more expeditious and less expen- 
sive.—1 Arch. Wis7 Prius, 197. 

The action of assumpsit is so unsuited to eases of this 
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nature, as to require very strong authority to induce the 
belief that it is applicable to them. In the trial by the 
action of account, the judgment is that defendant make an 
account as guardian. There is none such in assumpsit; 
and the matters depending between the parties are obvi- 
ously of a nature to require an account, being such as is 
usually settled by a Judge of Probate for sums paid for 
boarding, schooling, clothing, physician’s bills, hire of en- 
groes, paying taxes, «c., all requiring nice and careful cal- 
culation and the patience of days to comprehend and ad- 
just with reasonable certainty. In this case, the account 
of Linton may be of this very character, ranging over a 
period of five years. If he is entitled to such payments 
and credits as are usually allowed, then there should be 
such an account. To submit a case of such character, with 
its numerous items, toa jury, with a reasonable hope of 
attaining a certain and just result, would scarcely be wise 
or proper. Hence it is we see the provision for the action 
of account with auditors, and a court of chancery with its 
master. We perceive, also, that the action of assumpsit 
does not lie and may not be maintained by a ward against 
a guardian.—19 Jolin., 304. 

It is not a little remarkable in this connection that the 
authorities declaring the rights of infants associate the 
remedy thus: “ Account lies against a stranger as guar- 
dian, who enters and receives the profits.”—1 Com. Dig., 
187. ‘Such persons will be held responsible therefor to 
the infant in @ court of equity.”—See cases quoted above. 
Now, why this declaration, if the right and the remedy ex- 
isted as in other cases? We will add, that in all our inves- 
tigations, we have not been able to find the instance of the 
action of assumpsit applied to the circumstances of the 
present case. 

It is urged again by plaintiffs, that the defendant being 
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a trespasser, they may waive the wrong and sue in assump- 
sit. The authorities cited have been examined with every 
care, but they fail to satisfy us. We are not disposed to 
deny that they may apply to cases in which the parties 
Jabor under no disability. We are relieved from a minute 
examination of these by the very conclusive authority of 
the case of Sherman vs. Ballou, in the Supreme Court of 
New York. There the effort was to get a set-off for rents 
received and due to an infant. The objection to it was 
that it was not matter of set-off, the parties not being 
suable in assumpsit. The Court say, “the plaintiff never 
had any authority to dispose of the defendant’s property, 
nor as his guardian nor agent of his guardian, to receive 
the rents and profits, the letters of guardianship being 
void and his interference tortious. Ifa man who has no 
title to be guardian enters as guardian into the lands of an 
infant, it is at the election of the infant to make him a dis- 
seisor, or else fo disse mble the WPrOndY and call him to aec- 
count as guardian.”—LDace. Ab., Guard., a. 

“If the defendant chose to waive the tort, then the plain- 
tiff must be called to account as guardian, and the remedy 
és in chancery, or by action in account.”—1 Mad., 262; 19 
John., 804; Sherman vs. Ballou, 8 Cowen, 507. 

So we think here that the plaintiffs’ remedy is by bill in 
equity, and that the action of assumpsit is not maintain- 
able. In coming to this conclusion, it is gratifying to find 
that the decision will be conducive to right and justice in 
the end. 

It is very clear from the evidence, that the defendant is 
entitled to credits, and these should be ascertained before 
a judgment is pronounced against him. The counsel for 
plaintiffs proffered, on the mention of these, to allow what- 
ever was rightful and proper, but it does not comport with 
either justice or propriety to leave the rights of contest- 
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ing parties dependent upon the liberality of an adversary. 
Far better the remedy in every instance which shall adjust 
and determine all the matters in contest between the par- 
ties, and Jeave none of them to future decision or contro- 
versy. The judgment will then be, as it ought to be, for 
the true amount due. 

The judgment of the Court below will be reversed and 
set aside, and the cause remanded, with directions to that 
Court to enter judgment on the demurrer for want of the 
proper action being instituted by plaintiffs, the remedy of 
the plaintifis being a court of chancery, to which they are 
referred. 


DvPONT, J. 


I concur in the judgment of reversal pronounced in this 
case, and it having been decided that the plaintiffs are not 
properly in Court, I think that there is an impropriety in 
passing upon the merits of the controversy. I desire, 
therefore, to have it noted that [ am not committed to the 
views expressed by the C. J. upon this point, and shall re- 
serve my opinion upon the merits of the case until the 
parties may come properly before us. 


PEARSON, J., dissenting : 


I might perhaps concur with the Court in all the points 
laid down in the syllabus to this cause, could I under the evi- 
dence adduced consider this an action brought by wards 
against a gurdian, or guvasi guardian. But I cannot look 
upon the appellant (Linton) in any other light than as a 
wrong-doer—that is to say, charged with keeping, using 
and working, for his own benefit, negroes of another, with- 
out any lawful authority and in no way claiming or pre- 
tending to act for said minors or for their benefit. 

Jf it be good law, that said Minor Walker, as guardian 
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by nature, had no control over the property real or person- 
al of his said children, and the payment to him on account 
of the children was no payment, and that the said Linton 
could not hold the negroes against a demand of the chil- 
dren properly made, then he has been declared a wrong- 
doer by this Court in wrongfully applying the labor and 
work of said negroes to his own use. 

A parent cannot sue for the property of the child. Yet 
there cannot be a doubt but that these children, after the 
death of their mcther, at any time, while these negroes 
were in the possession of said Linton, could have brought 
(after demand and refusal,) trover for them, or could have 
brought replevin, alleging an unlawful detainer, and re- 
cover under our statute damages for their detention. 

If then the plaintiffs could have, while the negroes were 
in possession of said Linton, waived their action of trover 
or replevin, and treated the said Linton as their agent, in 
receiving hires of said negroes, and brought action of as- 
sumpsit, why not now look upon him in the same way, and 
recover the hires in an action for money had and received, 
or in an action for the work and labor of said slaves? Tug- 
man v. Hopkins, Manning & Graves, p. 389. 

The principles on which the action for money had and 
received may be maintained, are these : 

ist. Whenever the defendant has received money which 
is the property of the plaintiff, and which the defendant is 
obliged by the ties of natural justice and equity to re- 
fund. 

2nd. In the case of an agent, where such agent is not no- 
toriously the mere carrier or instrument for transferring 
the fund, but has the power of retaining, and before he has 
paid over, has received notice of the plaintiff’s claim and a 
warning not to part with the fund. 
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8rd. Where there exists a privity between the plaintiff 
and the defendant. 

If the declaration in this cause contained a count for 
money had and received, there would be no difficulty un- 
der the evidence in bringing the claim of the plaintiffs 
within some or all of the above principles. 

The question then is, whether assumpsit for work and 
labor of these negroes wrongfully held can be maintained ? 

In Greenleaf on Evidence, vol. 2, $108, it is laid down: 
“Tf one commit a tort on the goods of another, by which 
he gains a pecuniary benefit, as if he wrongfully takes the 
goods and sells them, or otherwise applies them to his own 
use, the owner may waive the tort, and charge him in as- 
sumpsit on the common counts.” 

This rule has been further applied so as to entitle the 
plaintiff to recover for the beneficial use of the things ta- 
ken.—1 N. Hamp. 451; 5 Greenleaf, 323; 2 Gill & John- 
son, 326. 

A master may sue a person who has enticed away or 
harbored his apprentices or slaves, in assumpsit, for the 
work and labor of said apprentices or slaves. 1 Chitty on 
Pleading, 94, 103; Lightly v. Clouston, 1 Taunton, 112; 
Foster v. Stewart, 3 M. & §., 191; Miller v. Miller, 7 Pick. 
133. ¢ 

That the privity between the parties is established seems 
clear, else payment to said Walker (the father,) would have 
been good. 

Where the defendant, as in this case, retains in his pos- 
session slaves belonging to another, for whose use, hires, 
and labor he ought in justice to pay, and it appears that 
they did work for him, the law as I understand it pre- 
sumes he promised to do so. Cook v. Husted, 12 Johnson, 
188. 

Again, why have not the plaintiffs a right te accept th 
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promise for hire made with their said father, as having 
been made for their benefit, particularly when it appears 
that Mr. Linton, the appellant, knew the negroes were the 
property of the said plaintiffs ? 

If there is no privity between the parties in this suit, 
then an action of account will not be maintained, because 
privity is essential to such an action. 2 Greenleaf on Evy- 
idence, § 35. Bill in equity will not lie for torts unless 
under peculiar circumstances. 

Suppose there is beyond a doubt a jurisdiction in the 
Court of Chancery in this cause, it does not follow that a 
Court of law has not also jurisdiction. 

Had the appellant filed a bill in Chancery, or were he 
now to file one, claiming and setting forth that the money 
arising from the hires of these negroes, in whole or in part, 
were and had been appropriated by the father for the ben- 
efit of these children, and asking to be subrogated to that 
claim of set-off, I have no doubt a Court of Chancery 
would grant the relief prayed. It certainly would present 
a strong case for such a remedy. 

For these reasons, I differ with the Court in their judg- 
ment of reversal. 





Joun Mitton, Appetiant, vs. Davin Biacksuear, Ar- 
PELLEE. 


1. It is not every irrelevant instruction that will afford a ground for error. 
The instruction, to be erroneous, must be not only irrelevant, but likely to 
mislead the jury in the formation of their verdict. 

2. Where the demand sued for isa debt co nomine, in contradistinction to 
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unliquidated damages, interest is allowable thereon from the time when the 
same becomes legally due and payable; and when no such time is ascer- 
tainable, then interest is allowable only from the date of an actual demand 
of payment, or of the commencement of the suit. 


3. The Supreme Court will not remand a cause, simply on the ground of a 
slight excess in the amount of the verdict. 


4, It is a well settled rule, in reference to the granting of new trials in the 
courts of common law, that the party applying on the ground of newly dis- 
covered evidence, must make his vigilance apparent; for if it is left even 
doubtful that he knew of the evidence, or that he might, but for negli- 
gence, have known and produced it, he will not succeed in his application. 

6. On a motion for a new trial on the ground of newly discovered evidence, 
if the evidence proposed to be obtained be merely cumulative, or in corrobo- 
ration of testimony to a point presented at the trial, the motion will not be 


granted. 


This case was decided at Mariana. 

On the 21st day of April, 1857, the appellee instituted 
in the Circuit Court of Jackson county an action of assump- 
sit against the appellant, to recover the sum of one hun- 
dred and sixty-three 22-100 dollars, claimed to be due for 
lumber sold and delivered at different times in the year 
1855. 

The declaration contains a single count for goods sold 
and delivered, and the appellant pleaded non assumpsit, 
upon which issue was joined. 

On the trial, Charles Graves was sworn as a witness for 
the plaintiff, who testified that he was miller, who had 
charge of plaintiff’s mills; that the lumber charged in the 
bill of particulars was sold and delivered, and that the 
custom of the mill was, when there was no other contract, 
the price of lumber was eight dollars per thousand, cash, 
or when called for daring the year, or eight dollars if paid 
by the end of the year, otherwise ten dollars per thousand ; 
that defendant said he would pay cash; that defendant 
called for his account, and was told by witness that the 
plaintiff made out the accounts from the book. Witness 
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told defendant, that if he, defendant, paid the money by 
Christmas, it would do as a cash sale. 

Charles Hartsfield, a witness for defendant, testified that 
he, as the agent of the plaintiff, informed the defendant, in 
January, that he had the books in which the lumber ac- 
counts were kept to collect the amounts due; that he was 
the agent of the plaintiff; that he did not present the ac- 
count to defendant; that defendant informed him, that if 
the witness would bring him the account at any time 
within three days that defendant would pay the amount, 
which was eight dollars per thousand; that witness did 
not know that the account ever had been presented after- 
wards; that up to that time the account had not been 
made out from the books. 

Martin Embry, another witness for the defendant, testi- 
fied that he was miller for plaintiff in the year 1856; that 
he presented the defendant the account sued on for this 
lumber some time in 1856 at ten dollars per thousand; 
that defendant refused to pay it, but tendered witness the 
money at eight dollars per thousand. He also presented 
two other accounts, charged at eight dollars per thousand, 
for lumber sold in 1856, amounting to near three hundred 
dollars, which defendant paid promptly. 

The Court charged the jury: 

‘If the jury shall find for the plaintiff, they will allow 
him interest upon the amount which they may find to be 
due him from the time the money was due and payable 
by the contract; otherwise they will allow interest from 
the time of the institution of the suit.” 

To which instruction the defendant excepted. 

The defendant then asked the Court to instruct the jury 
“that if it were to be a cash transaction, it was necessary 
the account should have been made out, that the party 
might know the amount.” 
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excepted. 

The jury returned a verdict for the plaintiff for the sum 
of one hundred and eighty-one 35-100 dollars, upon which 
judgment was rendered. 

Afterwards the defendant moved for a new trial, on the 
ground of newly discovered evidence, based on an affidavit, 
in which he declares: 

“That, since the trial, the defendant has ascertained 
that he can prove by Charles Hartsfield that he was pre- 
sent when the contract was made between the plaintiff 
and defendant, and that the contract was that the plaintiff 
would sell to the defendant the lumber at eight dollars per 
thousand feet, to be paid when the account should be pre- 
sented to defendant for payment. The defendant did not 
know, previous to the trial, that he could prove the con- 
tract by the said Hartsfield or any one else; that said 
Hartsfield was witness in the case, and says the reason he 
did not prove the contract was that he was not sworn in 
chief, but only to answer such questions as should be 
asked him, and was not asked as to the contract.” 

The Court overruled the motion for a new trial, and the 
defendant appealed. 


D. P. Holland for appellant. 


We hold this was an unliquidated account for goods 
sold and delivered; that there being no evidence ot interest 
being contracted to be paid, the Court erred in the charge. 

There was no cusiom proved to charge interest. 

There was no evidence of interest being chargeable.—See 
cases cited in Sedgwick on the Measure of Damages, 377 ; 
1 Arch. N. P., page 300. 
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A. H. Bush for appellee : 





In support of the charge of the Court, we contend, that 
if a debit ought to be paid at a particular time, and is not 
paid through the default of the debtor, compensation in 
damages equal to the value of the money, which is the 
legal interest upon it, shall be paid during such time as 
the party is in default. Interest is considered as incident, 
legally, to every debt certain in amount and payable at a 
certain time.—See 1 American Leading Cases, Selleck vs. 
French, pp. 493, 496, 498, 499, 506; 2 Iredell’s Digest, 591 ; 
2 Iredell’s Digest, 593, n. 13; 1 Martin, 37, Karghn vs. 
Kennedy; State vs. Blount, 1 Hay., 4; Zbcd., 173; Door 
vs. Adam’s adm’r, 5 Munf., 21, 23; 1 Mason, 117; Moore 
vs. Patten, 2 Porter, 451. As to the South Carolina cases, 
see Goddan vs. Bulow, 1 N. & M., 45, 56, 57, 60, 61, 62; 
Harper’s Law Reports, 86. 

If he seeks to avail himself of a tender, it should have 
been by plea with a profert in curia.—Spann vs. Baltzell, 
1 Fla., 301, 317. 

Whenever the debtor can, by the terms of the contract, 
avoid the payment of a larger by the payment of a smaller 
sum at an earlier day, the contract is not usurious, but 
conditional, and the larger sum becomes a penalty.—2 Ire- 
dell’s Digest, 815, n. 6; Moore vs. Hylton e¢ a/., 1 Dev. 
Eq., 429. 

The application for a new trial cught not to be granted, 
because the affidavit does not show that the newly dis- 
covered testimony could not have been obtained in the 
first trial by the exercise of reasonable diligence.—Gra- 
ham on New Trials, 463, 473, 475; Watson vs. Dickens, 12 
S. & M., 608; Williams vs. Young,13 8. & M., 118; 1 
Caines, 174; Steinbuck vs. Col. Ins. Co., 2 Caines’ R., 133. 

In this case, Hartsfield, by whom this testimony is to 
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be given, was introduced as a witness by defendant. Why 
was he not examined touching such matters? 
A new trial ought not to be granted when the newly dis- 
covered evidence consists merely of cumulative facts or 
circumstances relative to the same matter controverted at 
the former trial.—Smith vs. Brush, 8 Johns. R., 84; Pike 
vs. Evans, 15 Johns. [t., 210. 
There was no obligation on the part of the plaintiff to 
prove that the account was made out from the book. It 
was the duty of the defendant to have sought the plaintiff 
and asked for his account, and tendered himself ready to 
pay it. Ile was told by Graves that the plaintiff made 
out the account from the books. The defendant told 
Hartsfield to present the account to him in three days, 
and he would pay it. Why such a request? Why not > 
have gone to plaintiff or even to his agent, instead of re- 
quiring the agent to go to him ? 


DuPONT, J., delivered the opinion of the Court. 


This was a suit instituted in the Circuit Court of Jack- 
son county, by the appellee against the appellant, for the 
recovery of the amount due for a bill of lumber delivered 
at various times during the year 1855. The suit was com- 
menced on the 21st day of April, 1857, and the declara- F 
tion contained the single indebitatus count fur goods sold 
and delivered, and the issue was joined upon the plea of 
non assumpsit. ‘The evidence adduced upon the trial es- 
tablished the fact, that the price of the lumber, if paid for 
within the current year, was to be eight dollars per thou- 
sand, but if not paid for by the close of the year, then it 
was to be ten dollars per thousand. Upon this evidence, 
the Court charged the jury as follows: “If the jury shall 
find for the plaintiff, they will allow him interest upon the 
amount which they may find to be due him, from the time 
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the money was due and payable by the contract, other- 
wise they will allow interest from the time of the institu- 
tion of the suit.” 

Under this charge of the Court, the jury found a verdict 
fur the plaintiff, for the whole amount of the account, esti- 
mating the price of the lumber at ten dollars per thousand, 
and gave interest thereon from the first day of January, 
1856. 

The appellant excepted to the charge of the Court, and 
this constitutes the first error assiged. In support of this 
exception the counsel for the appellant contended, first, 
that there being no evidence of any contract for the pay- 
ment of interest, the charge was irrelevant and calculated 
to mislead the jury ; and secondly, that the demand sued 
upon being an open account and unliquidated, the law did 
not authorize the giving of interest. 

With respect to the first point, it is undoubtedly true 
that the charge of the Court ought always to be relevant 
and strictly confined to the evidence adduced upon the 
trial. The correctness of this position is too obvious to 
need the enforcement of argument. Dut it is not every ir- 
relevant instruction that will afford a ground for error. 
The instruction to be erroneous, must be not only irrele- 
vant, but likely to mislead the jary in the formation of 
their verdict. We do not think that this instruction was 
calculated to have that effect, although the first clause of 
it may in some measure partake of the character of an ab- 
stract proposition, considered in reference to the evidence 
that was actually submitted to the jury. With respect to 
the second point, it is equally true, that as a general rule, 
the law did not anciently allow interest to be given upon 
an open account, or an unliquidated demand, of any char- 
acter. But this rule was not universal, nor was the prac- 
tice of the English Courts settled or uniform upon this eub- 
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ject, prior to the enactment of the 3 & 4 William 4th. It 
is indeed truly extraordinary that a question of such fre- 
quent occurrence should ever have remained for any length 
of time unsettled. So contradictory were the English au- 
thorities down to the time of Mr. Campbell, that in a note 
to D’Havilland vs. Bowerbank, (lL Camp. R. 53,) he 
is made to say: ‘It would fortunately be very difficult to 
fix upon another point of English law on which the author- 
ities are so little in harmony with each other.” We may 
reasonably presume that it was this very want of uniform- 
ity, and a prudent desire to limit the arbitrary discretion 
of Courts and juries, which induced the enactment before 
referred to. 

Unfortunately for American jurisprudence, the same 
want of harmony is discoverable in the adjudications ot 
our Courts; but while the current of the English decisions 
would seem to sanction the position assumed by the coun- 
sel of the appellant, as the general rule on the subject, we 
are inclined to the opinion that the converse of that posi- 
tion, under certain restrictions, will be found to embody 
the American doctrine. 

It is laid down in 1 American Leading Cases, page 498, 
that ‘in this country, the general principle has long been 
settled, that if a debt ought to be paid ata particular time, 
and it is not then paid through the default of the debtor, 
compensation in damages equal to the value of the mon- 
ey, which is the legal interest upon it, shall be paid during 
such time as the party is in default. Interest is considered 
as incident, legally, to every debt certain in amount, and 
payable at a certain time.” 

Mr. Perkins, in a note to his recent edition of Chitty on 
Contracts, (page 558 note) says: “‘ But according to the 
American authorities, interest will be allowed after a de- 
mand of payment of an unsettled claim for goods sold and 
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delivered, or services rendered, from the time of the de- 
mand; and a presentment of the account, or commence- 
ment of suit, is sufficient demand upon which to found, and 
from which to date a claim for interest.” 

Notwithstanding the sanction of these two American 
writers, it is yet painful to reflect that there is still such 
want of harmony between the Courts of the different States, 
that it is venturing almost too much to declare what is the 
American law uponthe subject. Each State seems to have 
a rule for itself, and in the midst of these conflicting views, 
it will not be deemed unbecoming in us, should we cease 
to pursue the bewildering lights of other States, prescribe 
to ourselves that rule which to our minds is most conso- 
nant with sound reason and enlightened policy, and which 
has been acted upon from the earliest organization of our 
Territorial government, to the present time. In pursu- 
ance of that object, we are inclined to hold that in all cases 
where the demand sued for is a debt ¢0 nomine, in contra- 
distinction to unliquidated damages, interest is allowable 
thereon from the time when the same becomes legally due 
and payable ; and when no such time is ascertainable, then 
interest is allowable only from the date of an actual de- 
mand of payment, or of the commencement of the suit. 
Applying this rule to the charge of the Court complained 
of, and it seems to have been eminently calculated to guide 
the jury to a proper conclusion in the formation of their 
verdict. It is true that the verdict is not in strict conform- 
ity to the instruction, and had a motion been made for a new 
trial on that ground and refused, and were the error of 
such an amount as to demand consideration, we might be 
inclined to give the defendant a new trial, for the purpose 
of having it corrected. But the amount of the excess is so 
trifling, that acting upon the maxim of ** de minimis non 
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curat lex,” we are indisposed, by remanding the cause, 
to subject the parties to additional costs, which would 
probably amount to more than the actual excess of the ver- 
dict. The evidence shows that a demand for payment of 
the account was made some time in the year 1856, but the 
precise date is not stated. The suit was instituted on the 
2ist day of April, 1857. The error in the verdict there- 
fore, is, that the interest was calculated from the 1st day of 
January, 1856, when, in conformity with the instruction of 
the Court, it ought to have ben calculated only from the date 
of the commencement of the suit, or at farthest, only from 
the 31st day of December, 1856. The excess in the one 
case amounts to about nine dollars and in the other to about 
eleven dollars—a sum toosmall, considering the amount of 
the principal demand, to subject the parties to further lit- 
igation. This amount, the plaintiff ought in conscience to 
remit. 

The second error assigned is that the Court erred in re- 
fusing to give the following instruction, which was asked 
for by the plaintiff, to wit: ‘“ That if it (the purchase of the 
lumber) were to be a cash transaction, it was necessary the 
account should have been made out, that the party might 
know the amount.” 

Upon referring to the evidence in the record, we do not’ 
think that the instruction asked was necessary to guide thie 
jury to a correct conclusion, and that it was very properly 
refused. 

The second error assigned is therefore overruled. 

The third exception is to the refusal of the Court to grant 
a new trial. Under our statute, error may be predicated 
upon the granting or refusal of an application for a new 
trial. Whenever an application of this character is made, 
it must be aecompanied by an affidavit setting forth the 
grounds of the application. The affidavit in this case is as 
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follows: ‘ The defendant petitions the Court for a new tri- 
al in the above case upon the following grounds—that since 
the trial, the defendant has ascertained that he can prove 
by Charles Hartsfield, that he was present when the con- 
tract was made between the plaintiff and the defendant, 
and that the contract was, that the plaintiff would sell to 
the defendant the lumber at eight dollars per thousand feet, 
to be paid for when the account should be presented to de- 
fendant for payment. The defendant did not know previ- 
ous to the trial that he could prove the contract by the said 
Hartsfield, or any one else. That said Hartsfield was a 
witness in the case, and says, the reason he did not prove 
the contract was, that he was not sworn in chief, but only 
to answer such questions as should be asked him, and he 
was not asked as to the contract.” 

The affidavit is clearly insufficient, for the very obvious 
reason, first, because of the very manifest carelessness ex- 
hibited by the defendant in getting his evidence before the 
jury; and secondly because, the evidence which he now 
seeks to avail himself of through a new trial, is entirely 
cumulative. With reference to the first ground of objec- 
tion, it is pertinent to remark that Hartsfield, whose testi- 
mony it is sought to obtain, was introduced as a witness 
and did testify at the trial of the cause. The only excuse 
alleged for his not having testified as to the contract, is 
that he was not sworn in chief, but only to answer ques- 
tions and that no question was asked him touching the con- 
tract. He was the witness of the defendant, and if he was 
either improperly sworn, or insufficiently examined, it was 
the fault of the defendant, of which he ought not now to be 
permitted to complain. It is a well settled rule, in refer- 
ence to the granting of new trials in the Courts of common- 
law, that the party applying on the ground of newly dis- 
covered evidence must make his vigilance apparent, for if 














172 SUPREME COURT. 





Milton vs. Blackshear.—Opinion of Court. 


-— a 


itis left even doubtful, that he knew of the evidence, or 
that he might, but for negligence, have known and produc- 
ed it, he will not succeed in his application. 1Graham & 
Waterman on New Trials, 473. 

It is laid down in the foregoing authority (3 Gra. & 
Wat. on N. T., 1,029,) that the discovery after the trial 
that the witness knew a material fact which he did not dis- 
close, furnishes no excuse, if he was not questioned as to 
it. And again, (at page 1,030,) that where the defendant, 
in an action on a promissory note, discovered after the 
trial that he could prove by a witness examined on the 
trial the payment of the note, which fact he was not aware 
of before or during the trial: held, that as ordinary dili- 
gence should have induced the defendant to enquire of the 
witness in respect to so material a point while he was be- 
ing examined, he was not entitled to a new trial.—(Citing 
Wright vs. Alexander, 118. & M. R., 411.) This latter 
citation is precisely in point, and conclusive of the appli- 
cation made in this case. 

But, admitting that there had been no negligence on the 
part of the detendant, then we hold that the application 
was inadmissible upon the second ground above stated, to 
wit: that the evidence sought to be procured is cumula- 
tive. The application for the new trial is put upon the 
ground that the defendant would be able to prove, by a re- 
examination of Hartsfield, that “ he (the witness) was pre- 
sent when the contract was made between the plaintiff and 
defendant, and that the contract was, that the plaintiff 
would sell the defendant the lumber at eight dollars per 
thousand feet, to be paid for when the account should be 
presented to defendant for payment.” But the terms of 
the contract were fully proved upon the trial by another 
witness, (Graves,) whose testimony agrees in substance 
with that proposed to be given by Hartsfield. He testifies 
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that “he (witness) was the miller who had charge of plain- 
tiff’s mills ; that the lumber charged in the bill of particu- 
lars was sold and delivered, and that the custom of the 
mill was, where there was no contract, the price of lumber 
was eight dollars per thousand, cash, or when called for 
during the year, or eight dollars if paid by the end of the 
year—otherwise, ten dollars per thousand; that defendant 
said he would pay cash.” 

Here it will be seen that there is no material variance 
between the testimony of Graves touching the terms of the 
contract and that proposed to be obtained by a re-exami- 
nation of Hartsfield ; and it is a well-settled rule, that on a 
motion for a new trial, on the ground of newly discovered 
evidence, if the evidence proposed to be obtained be mere- 
ly cumulative, or in corroboration of testimony to a point 
presented at the former trial, the motion will not be 
granted.—1 Graham & Waterman on New Trials, 486. 

It is ordered and adjudged that the judgment of the Cir- 
cuit Court, pronounced in this cause, be affirmed. 


BALTZELL, ©. J., dissenting. 


This is a suit instituted by the appellee, Blackshear, to 
recover the amount due him for lumber, sold and de- 
livered to appellant, Milton. 

The principal question is as to interest and the rule 
which should prevail in cases of this kind. The proof is, 
that “the custom of the mill was, when there was no other 
contract, the price of lumber was eight dollars per thou- 
sand, cash, or when called for during the year, or if paid 
by the end of the year—otherwise ten dollars per thou- 
sand.” Defendant said he would pay cash; that defendant 
called for his account; that witness told him that Mr. 
Blackshear made out the accounts from the books. An- 
other witness testified that he, as the agent of Blackshear, 
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informed defendant, in January, that he had the books in 
which the lumber accounts were kept, to collect the ac- 
counts due; that defendant informed him, if witness would 
bring the. account in at any time within three days he 
would pay the amount, which was $8 per thousand; that 
previous to that time the account had not been made out 
from the books. Another witness says, he presented the 
account some time in 1856, at $LO per thousand, and defen- 
dant refused to pay it, but tendered witness the money at 
$8 per thousand. Defendant paid promptly the other ac- 
counts charged at $8 per thousand, sold in 1856. On this 
evidence the Court instructed the jury, “that if they find 
for plaintiff, they will allow interest upon the amount 
which they may find to be due him from the time the 
money was due and payable by the contract; otherwise 
they will allow interest from the time of the institution of 
the suit.” The Court below seems to have been of the 
opinion that there was a contract fixing the time of pay- 
ment for the lumber. Their charge is clearly predicated 
upon this assumption, and the jury found their verdict ac- 
cordingly. IPfthere was such contract, it is to be found in 
the expression of the witness just stated, as to “the cus- 
tom of the mill;” for there is no proof elsewhere of any 
agreement as to price. We may infer that the witness de- 
signed to say, it was the custom of the owner of the mill 
to make the charge. The enquiry then arises, does a habit 
of the owner of an article create a liability on the part of 
purchasers to pay the price he may thus charge? Most 
clearly not. It may not be denied that custom will 
sometimes influence a contract by adding stipulations to 
it, and by controlling and varying the meaning of the 
words. Dut, to entitle it to this effect, it must “ fall within 
the reason of the rule, which makes it a part of the con- 
tract; and it comes within this only when it is so far 
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established and so far known to the parties that it must be 
supposed that their contract was made in reference to it. 
For this purpose the custom must be established, and not 
casual—uniform and not varying—general and not per- 
sonal—and known to the parties.”—2 Parsons on Cont., 
48,53. “As a general rule, the knowledge of a custom 
must be brought home to a party who is to be affected by 
it. But, if it be shown that the custom is ancient, very 
general and well known, it will be often a presumption of 
law that the party had knowledge of it—although, if the 
custom appeared to be more recent and less generally 
known, it might be necessary to establish by independent 
proof the knowledge of this custom by the party.”—2 Par- 
sons, 56; 4M. & W., 211; 5 Adolph. & Ell., 302; 1B. & 
Ad., 505. 

In the case of Stevens vs. Reeves, the effort was to apply 
the usage of a factory to an individual and the particular 
contract before the court. ‘There was no stipulation for 
any particular time, so that there is no express or implied 
contract that he would remain for any certain time, unless 
such contract is to be implied from what is set up in evi- 
dence as a usage of this and the neighboring factories, that 
all who are employed shall be held to remain until a fort- 
night after they give notice of an intention to quit. In 
order to make this a part of the contract, as the usage is a 
particular one and not a general custom, it should have 
appeared that the defendant knew of the usage when he 
entered upon the work, or before he left it. This is re- 
quired in order to give effect to the particular usage, so as 
to operate upon a contract.”—9 Pick.,,200; 2 Wend., 501. 

In another case, decided by the same intelligent Court, 
they say, that ‘usages of banks and other public institu- 
tions, and sometimes of individuals, may be legally proved, 
is well settled: and when such usages are known to the 
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parties, and business is transacted with reference to them, 
they enter into and form a part of the contract. Put the 
usages of individuals cannot affect their contracts, unless 
it appear that the usage was known to the persons with 
whom they contracted. The usage is an independent fact, 
which, if proved, could not avail the plaintiffs, unless they 
would also bring a knowledge of it home to defendant.”— 
Loring vs. Gurney, 5 Pick., 17; 3 Comstock, 502. 

Rejecting from our consideration the evidence as to the 
usage, there remains but an open account for lumber sold 
by plaintiff to defendant, the only evidence as to price in 
the record being that ten dollars per hundred was claimed 
to be due by plaintiff and eight dollars paid on a like 
claim by defendant. The claim of plaintiff was then for 
as much as the lumber was worth, that amount to be 
assessed by the jury—a claim for unliquidated damages. 
The Court erred, then, in giving an instruction to the jury, 
assuming the fact of proof of a contract as to price. There 
is no pretext, then, for the claim of interest, except from the 
time of demand or the institution of the suit, and only on 
the amount of lumber. at $8 per thousand. The English 
and American authorities are all agreed in this.—Chitty 
on Oontracts, 504, notes. The rule is well settled, that in- 
terest is not recoverable on running or unliquidated ac- 
counts, unless there is an agreement, either express or im- 
plied, to pay interest.—6 Johns. Chy., 45; 2 Wend., 413, 
501. 

“The law does not give interest in such a case, (it was 
of goods sold and delivered,) and it can only be recovered 
when there was either a stipulated term of credit, which 
has expired, or an agreement, either express or implied, to 
pay interest.”—Esterly vs. Cole, 3 Coms., 503; 1 Am. 
Lead. Cases, 352. 

The American Courts hold, that interest may be given 
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on such a claim after demand of payment, or the accoun 
is liquidated that is rendered and no objections made to if, 


and if no special demand after the commencement of tl 
suit.—2 Parson's on Cont., 381; 12 New Hamp., 484; 11 
Wend., 478; Am. Lead. Cases, 353. 


And this Lane comport with right and justice in the ea 
before us, even if the custom as to the price were proved; for 
the evidence was that defendant called for his account before 
the expiration of the year, (we may reasonably infer fi 


the purpose of payment,) but it was not furnished him, s 
that he was not in default in not paying, but the creditor 
»not giving his bill and int n ast moun 
fo allow him, under such ¢i1 tanees, to enlarge thi 
price so greatly as to add two dollars a thousand, and give 
interest on this increased sum likewise, is going to an ex 
tent far beyon 1 the most liberal of 1y of the authorities 


** The decisions of the courts are greatly wanting in har- 
mony, especially the American,” it is said, ** each Stat 
having a rule for itself, so that it is venturing too much to 
declare what is the American law on the subject.” Id 

not assent to this proposition, and a more careful examina- 
tion of the cases decided would, J think, with dur defer- 
ence, have led the Court to the very opposite conclusion 

[t is to be noticed, that there is no branch of the law mor 

various and extended, accommodating itself to every dif- 
ference of aspect in which a case may be presented, more 
and more intricate as the expansion of commerce during 
the last century inay have produced such a result. To 
meet this phase and change, and the cases arising, and to 
dispose of them satisfactorily—to apply extract and illumi- 
nate the rules and principles, so as to constitute a system 
founded in justice and right, has been the high office, pro- 
vinee and duty of the jurists and judges that have adorned 

22 
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the American Courts—of Marshall, Kent, Story, Washing- 
ton, Spencer, Savage, Marcy, Livingston, Thompson, John- 
son, and others no less distinguished of the Courts of the 
United States, of New York, Pennsylvania, Massachusetts 
and others, and most nobly and skilfully has their work 
been done. That there isay not be an exact concurrence 
of opinion in all respects, is not by any means surprising. 
The wonder is, that in such a number of cases adjudicated, 
there is so little conflict, such slight difference of opinion. 
Can we withhold the expression of our admiration that a 
system has been constructed so admirable for its wis- 
dom, justice and excellence, and so well suited to all the 
various exigencies of business—so well adapted to the ren- 
dering equal and complete justice to parties? This tribute 
will be cheerfully rendered on an examination of the de- 
cisions, a summary of which is seen in the first volume of 
American Leading Cases, 346. I greatly doubt whether 
the preferred rule of this Court will be found, on compari- 
son, to be in any respect superior “to the bewildering 
lights” furnished by these decisions, or that it would be 
desirable to blot them out to make way for its better illu- 
mination. ‘* Precedents and rules must be followed, unless 
flatly absurd or unjust.” Hence it is an imperative obli- 
gation on the part of a Court announcing a new law or 
rule differing from that already established, to demonstrate 
not only its injustice and impropriety—not only that what 
is already declared is not law, but also that the rule of 
their making is the snperior and better, the true law. It 
is not sufficient to say that there is a want of harmony and 
a painful conflict to justify the making a new rule. 

Of all others this last is the most delicate, inasmuch as 
such action operates on the past as well as the future, thus 
in all probability imposing hardships upon the citizen in 
not knowing how far, and to what extent his rights of prop- 
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erty, even of life or liberty, nay be affected. Not so with 
a law made by the Legislature, which operates for the most 
part only in the future. We have here no analysis of the 
law as declared by other Courts—no presentation of the 
superior claims of the newrule. It is said, merely, that in 
the mind of the Court, “it is consonant to sound reason 
and enlightened policy.” Now it is not difficult to see that 
this is directly opposed to correct judicial action, and 
makes the ipse diwit of the judges the sie volo sic jubeo of 
the magistrate the supreme law of the land. 

By the rule made by the Court, now for the first time 
announced in its application to the present case, the prop- 
erty of defendant is taken from him and awarded to plain- 
tiff, not in virtue of an existing law, nor because there are 
decisions of this or other Courts authorizing it, but because 
in their view there is another principle, and a law, superior 
and better. Surely there is no authority for any such 
action, and it is directly opposed to the spirit of our 
institutions, to the Constitution and the laws. I feel 
bound as an act of imperious duty to express my dis- 
sent and disapprobation of it. ‘* The judges, it is well 
said, are intrusted by the Constitution with a portion of 
jurisdiction, defined and marked out by the common law 
and acts of Parliament, and it is a principle consonant to 
the spirit of that Constitution and which may be constant- 
ly traced as pervading the whole body of our jurispru- 
dence, that optinda est lex qua minimum Linguet arbi- 
trio judicis , option Us pucde 4 qu i dit in Li “lies thi, thatsysteim 
of law is best which confides as little as possible to the 
discretion of the judge—that judge the best who relies as_ 
little as possible on Lis own opinion.” Lroom’s Maxims, 
36. 

“ By what maxims are judges of the Courts to be guided 


in their expositions, on what ground will their determina- 
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tion rest? Are the Courts to proceed upon established 
principles—to be governed by fixed rules, or, exercising a 
liberal discretion, to have recourse in doubtful cases to nat- 
ural principles—to aid and moderate the law according to 
equitable considerations—to include in their deliberations 
those cases and circumstances which the legislator himself 
would have expressed had he foreseen them? To an En- 
glish lawyer, brought up with sober veneration of the wise 
maxim, (so consonant to the spirit of our institutions and so 
constantly to be traced in the reading the whole body of our 
jurisprudence,) that optima est lex que minimum relin- 
quit arbitrio judicis ; optimus judex qui minimum sibi ; 
the question would seem to present little difliculty.” 2 
Dwarris on Stat. 182; Smith’s Com. on Const. 280. 

“In other countries,” an eminent author says, “‘ every 
thing is left ix the breast of the judge to determine, yet 
with us he is only to declare and pronounce, not to make 
vy new-model the law.” 3 Diack. Com. 327. 

In the decisions of other Courts there is no undertaking 
on the part of eminent judges to make new rules, indepen- 
dent of the authority of their predecessors, but an effort t 
carry out the common law by the application of its princi- 
ples to new cases, and modifying the rules flowing from 
them. ‘Thus in Massachusetts, on this subject, the Court, 
after a careful examination and analysis of the authorities 
66 7} 


both English and American, say, “ We have no statute 


regulating this subject, and none is necessary. Upon the 
principles of the common law, we think that it is clear inter- 
est is to be allowed when the law by implication makes it 
vy pay over money to the owner, 
emand on his part.” Dodge vs. 


the duty of the party t 
l 


without any previous ¢ 
Perkins, 9 Pick. 388. 

iu another important case, decided by the Supreme 
Court and afterwards the Court of Errors of New York, 
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the leading case on this subject, there is a masterly exam- 
ination of all the decisions in this country and in England, 
more especially by Senator Spencer, whose effort was to 
educe rules from the precedents and decisions, and not 
make them, independently of the authorities, against which 
he most earnestly protested as not being within the pro- 
vince of the judiciary. Rensalaer Glass Factory vs. Ried, 
3 Cowen, 419; 5 Cowen, 628. 

I allude to his opinion more particularly as the Senator 
was in the minority, differing with the Court as to the 
allowance of interest in the case before it. 

In reference to the subject at issue before us, the Court 
declares that interest shall not be given where the dama- 
ges are liquidated. It adopts the American decisions in 
their most liberal extent, merely giving a different expres- 
sion, to the principle established, whether with more force, 
greater precision, more clearness and propriety of expres- 
sion, remains to be seen hereafter. The Court admits that 
the verdict does not conform to the instruction of the Court, 
as it gives too large a sum in damages by nine or eleven 
dollars, but asserts that this is too small to justify a rever- 
sal, quoting the maxim de minimis non curat lex, declar- 
ing at the same time that plaintiff ought in conscience to 
remit this sum. On reference to the authorities on this 
point, it will be found that the Court will not set aside a 
verdict where the damages are uncertain, but will where 
the amount is certain. In the early cases, five shillings 
and twenty shillings were considered too small. 2 Salk. 
64-72; Strange, 940-1051; Dong. 509. 

In more recent cases, where the verdict was for less than 
£20, this was considered trifling under a statute of 38 Geo. 
8rd. See Tidd’s Practice, 940. This was when the plain- 
tiff obtained a verdict for these small sums. But it is not 
presumed that these cases Lave an application to this 
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State, where the jurisdiction of the Circuit Courts in all 
matters, civil and criminal, not excepted in the Constitu- 
tion, is unlimited as to amount. 

In McMillan vs. Savage, the Court held the jurisdiction 
of the Circuit Courts to extend to forty dollars. 6 Flori- 
da, 750. 

It may be well doubted whether the ruling of the En- 
glish Courts as to the smallness of the sum, unless abso- 
lutely trifling, is applicable here, except for ameunts in 
which an appeal would not lie from a Justice’s Court. 

Under the view I take of the subject, the lumber was 
sold at $8 per thousand, this being the only evidence of 
price, and the demand for payment was some time in 1856, 
making 31st Dec. 1856, as the period of computation to 
the date of the judgment—so that an error has been made 
to the prejudice of plaintiff of $45.25, or thereabouts. 

We all concur that the jury erred in allowing too much 
damages. [hold that the Court erred in giving to the jury an 
erroneous instruction, calculated to mislead them, making 
a verdict against the law and the evidence. In my view 
there has been a mistrial—no rightful trial of the case on its 
merits, which have been mistaken by both Court and jury. 
It is acase where there is no evidence to warrant the finding 
of the jury, and the Court should have granted the motion 
for a new trial, although a different cause was assigned 
and relied upon in plaintiff’s affidavit. If the Court mis- 
lead the jury as tothe legal effect of certain evidence given 
to them, it is but justice that the Court ex-officio order a 
new trial.” 4 6. Monroe, 476. 
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Faxisn Carrer, ApretLant, vs. W. G. M. Davis, A. G. 
SreMMES AND OTHERS, APPELLEES. 


. A party has his standing in a court of equity so long as he is interested in 


ry 


contesting the amount to be decreed against him in favor of collateral par- 
ties, notwithstanding he may have settled with the principal creditor du- 
ring the progress aud pendency of the suit. 


2. In a conflict between the lien of attorneys upon a judgment recovered by 


them and the equitable setts-off of the judgment debtor, the Court will not 
undertake to determine arbitrarily what amount of professional aid was 
necessary to prosecute the suit to judgment. Yet it will interfere so far as 
to confine the claims of the attorneys for services within the limits of a 
just and reasonable compensation. 

3. An attorney has a lien upon a judgment, for his serviees in obtaining the 
same, superior to any equitable scts-off of the judgment debtor, The case 
of Carter vs. Bennett (Florida Report 3) noticed and approved. 


This case was decided at Jacksonville. 

Appeal from a decree of a Circuit Court for Leon coun- 
ty, in chancery. 

A. T. Bennett had recovered a judgment, in an action of 
trover in the Circuit Court for Franklin county, against 
Farish Carter, for about twenty thousand dollars. Carter 
appealed from said judgment to the Supreme Court of this 
State, and the judgment having been affirmed, he appealed 
therefrom to the Supreme Court of the United States. A. 
G. Semmes, W. G. M. Davis, Finley & Campbell and 
Thomas Baltzell were at different times engaged as the 
attorneys and counsel for Bennett in the Circuit Court; 
W.G. M. Davis and Finley & Campbell were likewise 
engaged in the Supreme Court of the State, and W. G. M. 
Davis in the Supreme Court of the United States. 

Afterwards, Farish Carter filed his bill of complaint 
against Bennett and Robert May, to whom Bennett had 
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assigned his said judgment in trover, and against Davis, 
Semmes, Baltzell and Finley & Campbell, as attorneys of 
Bennett, who claimed a lien for their fees upon the said 
judgment, in which bill Carter set up certain equitable 
claims against Bennett, which he charged should be al- 
lowed against said judgment, and also alleged that the 
judgment in trover was inequitable and should be per- 
petually enjoined. On motion of counsel for Carter, an 
injanction was granted restraining all proceedings on the 
judgment, and the execution which issued thereon, until 
the further order of the Court. On the coming in of the 
answer of Bennett, the Circuit Court dissolved the injunc- 
tion, and Carter appealed to the Supreme Court. At the 
January term, 1855, the Supreme Court decided that the 
order of the Cireuit Court dissolving the injunction was 
erroneous, and ordered the injunction to be reinstated 
and remanded the cause for further action to the Court be- 
low. It was also determined by the Supreme Court, that 
the attorneys of Bennett held a lien upon the judgment in 
trover superior to the equities set up by Carter, and the 
Court directed the Court below to ascertain the extent of 
the lien which should be a reasonable and adequate com- 
pensation. 

After the cause was remanded to the Supreme Court, 
Carter compromised and settled the case with Robert 
May, the assignee of the judgment and the agent of Ben- 
nett, by the payment of an amount which was received 
by May in full satisfaction, with a stipulation that the 
said satisfaction was not to release any lien which the 
attorneys of Bennett in said trover suit might have upon 
said judgment and which the Court of Chancery might 
decree to be properly chargeable to Farish Carter, either 
at law orin equity, and also declaring that the object of 
the covenant was not to create a liability on the part of 
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said Carter to pay the attorneys of Bennett, if no such lia 
bility otherwise exists in law or equity. 


The only remaining question is as to the fees claimed by 


A. T. Bennett, in his answer, says, that the fees due A. 
G. Semmes, as one of his counsel in the said suit in trover, 


s the sum of five thousand dollars, and the fees due W. 


Tr 


G. M. Davis, defendant’s other connsel in said case, is the 
sum of three thousand seven hundred dollars, which said 
fees were due before the filing of complainant’s bill of com- 
plaint. 
+ 
j 


George 8. Iiawkins, a witness examined by complain- 


. I \ 

aut, testified that he knew of the case of Bennett vs. Car- 
ter in trover; should suppose ten per cent. on the amount 
of the verdict, for services at the trial, a fair compensation 
divided between two counsel, or as many as might have 
been employed; the verdict was within a fraction of 
$20,000; does net know who argued the case at the trial ; 
believes Davis and Finley argued it in the Supreme 
Court; ten per cent., he thinks, would also be a fair com- 
pensation fur services in the Supreme Court; thinks the 
gross amount of twenty per cent. about fair, on the 
hypothesis that there was no contract, and taking the cir- 


4 


cumstances of the case into consideration: it is not usual 


for attorneys to charge the same amount when they are 


2mployed with other counsel, as when they are employed 
to take the whole responsibility of the case, alone: witness 
believes Judge Baltzell ceased to act as attorney ior Ben- 
nett in the spring of 1845, when he was elected judge; 
Judge Semmes acted as Bennett’s counsel until he was 
elected judge; believes that Davis’ employment com- 
menced at the trial (or just before) in the Cireuit Court ; 
Jennett, during the time and pendency of the suit, was re 
24 
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puted insolvent ; his circumstances were embarrassed ; be- 
lieves his counsel looked to the fund recovered as the one 
on which they depended for their remuneration; witness 
was employed with tle late W. Il. Brockenbrough as attor- 
ney in the case for Carter; witness merely filed pleas be- 
fore he went upon the bench; Carter agreed to pay seven 
hundred dollars for this and other cases, which was all we 
were to look to; R. J. Moses appeared at the trial for Car- 
ter, who, witness believes, received five hundred dollars ; 
at any rate, he thinks five thousand dollars, in the aggre- 
gate, as a full and adequate compensation for services in 
both Courts. 

Cross-cramined.—Was not present at the trial. Did not 
have any intimete knowledge of the ease atter he became 
judge. Does not know the amount of labor performed, but 
has an idea of the nature and character of that labor. The 
knowledge he has is derived from the record, conversa- 
tions with counsel and others, and from supposed analo- 
gies existing between this and other cases. ‘The case he 
considered diflicult, and he knew of the great labor be- 
stowed by Judge Semmes. ‘There was great prejudice 
and feeling against bennett at the time the suit was insti- 
tuted, but a most prompt reaction took place before the 
trial. On the hypothesis that there existed a prejudice and 
feeling against Bennett, and of the disagreeable nature of 
the litigation between Carter and Bennett and the difficulty 
of sustaining the claim of Bennett, witness supposes a law- 
yer’s services are entitled to higher compensation; as 
where there is much feeling and disagreeable incidents 
connected with the suit, in the same ratio should lawyers 
be paid. Witness is persuaded that the suit was con- 
ducted by the counsel for Bennett with adroitness, skill 
and ability, and most was made of a case, whatever its 
legal claims to success, morally it had none, in the opin- 
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ion of witness. If witness is correct, he supposes, owing 
to the disagreeable duty of advocating such a suit, counsel 
should be paid more liberally than for an ordinary suit in 
trover. The counsel employed by Carter were all eminent 
as lawyers, and witness deems this fact as one enhancing 
the value of the services of Bennett’s counsel. Judge 
Baltzell was counsel for Bennett in the case of the Geor- 
gia Railroad and Banking Company, afterwards amended 
at the instance of Carter. The entire responsibility of the 
defence seemed to rest on Judge Baltzell. The services of 
Judge Baltzell in the case alluded to were of a difficult 
character embracing delicate points of law. 

Caraway Smith, another witness examined by com- 
plainant, testified that he knew of the suits of Bennett 
vs. Carter in trover and of Roberts, Allen & Co. vs. Car- 
ter. Witness was engaged with IR. J. Moses to conduct 
the cases in the place of Mr. Brockenbrough, who was 
sent to Congress, and of Judge Hawkins, then lately 
elected judge. No fee was stipulated, but witness was 
paid two hundred and fifty dollars as a retainer. Witness 
was absent at the trial, otherwise would have charged 
five hundred dollars more. 

Messrs. Semmes & Davis conducted the cases in the 
Cireuit Court. Knows nothing of the Supreme Court. 
Witness does not know of his own knowledge Thos. Balt- 
zell, J. J. Finley or Finley & Campbell in the case. 
Cannot say what the services of Semmes & Davis were 
worth. Thinks if the fee had been certain, two thousand 
dollars would have paid both of them—if contingent, 
double the amount. Witness does not think the employ- 
ment of several attorneys on the same side, according to 
the usual practice in Florida, justifies a full charge for 
each as if but one were employed. Witness thinks Ben. 
nett was very much embarrassed at the time and could 
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not have responded to a demand of anything like five thou- 
sand dollars. 

Cross-eramined.—W itness says he could have “‘no per- 
sonal knowledge ” of the whole of the services and labor 
of Messrs. Semmes & Davis, but is satisfied that they did 
** yeoman service ” in the cause. 

Complainant offered in evidence a deposition of Thomas 
Baltzell, taken in behalf of Bennett in the suit in trover of 
Bennett vs. Carter, in which said Baltzell, in answer to 
the third cross-interrogatory, said “he made no express 
bargain with Bennett, neither for a specified nor a contin- 
gent fee. He has received, without knowing or recollect- 
ing exactly, about three hundred dollars. In case of suc- 
cess, or a continuance in his causes, would have charged 
and expected to receive more. J/e has now no charg 
against him.” 

Thomas J. Eppes, who was examined as a witness 
for defendant, A. G., Semmes, testified that after the 
decision of the case of Bennett vs. Carter in the Su- 
preme Court, the witness had a conversation with Ben- 
nett, and among other subjects of conversation the said 
case was mentioned. Bennett spoke of the services of A. 
G. Semmes, his attorney, and characterised them as both 
laborious and able, and stated that the fee agreed to be 
paid said Semmes was five thousand dollars, but went on 
to state in addition that he, Bennett, did not intend to be 
limited or confined to said amount, but designed paying 
said Semmes liberally, and without saying more, left the 
impression upon the mind of the witness that the fee 
was to exceed the said amount of $5,000, so agreed, as be- 
fore mentioned, tc be paid said Semmes. 

W.G. M. Davis, examined as a witness in behalf of de- 
fendant, A. G. Semmes, testified that he was in New Or- 
leans in June, 1°53, when Bennett showed him a letter from 
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said Semmes enclosing the account of Semmes for pofes- 
sional services in the trover suit of Dennett vs. Carter, and 
in a variety of other cases and business; that the charge 
made by said Semmes in his said account for services in 
said trover suit is the sum of three thousand five hundred 
dollars, as of the day of the judgment in trover ; in addi- 
tion to which he claimed interest from that day. Bennett 
said at the time, (June, 1853,) he thought the charge of it- 
self not too high, but that in connection with the charge of 
other counsel it would make an aggregate larger than he 
would like, but added that he was willing to pay it. Af- 
ter Carter’s present bill was filed, Dennett and Semmes cal- 
culated the interest on the $3500 00, and added it to the 
principal, and then in the answer of Bennett the approxi- 
mate result was put down as being five thousand dollars. 
Witness was well acquainted with the labor and services 
of Semmes in the trover suit, which were constant and ar- 
duous for a period of near six years. During a great part 
of said time, Bennett was in almost daily communication 
with Semmes about the case, and scarcely left him at leis- 
ure at any time without talking about the case and its at- 
tendant circumstances. Semmes bestowed great labor and 
research in the preparation of the case. le had to hunt 
up witnesses out of and in the State, prepare and send off 
interrogatories, and argue matters as to testimony, contin- 
uances, &c. He was opposed by the ablest counsel in the 
State, and had also to encounter, for a great part of the time, 
a strong prejudice against Bennett and his claim, which 
prevailed in Apalachicola. In consideration of these facts, 
and that he was not paid for his labor as it was performed, 
year by year, and made his charge after the recovery, wit- 
ness thinks the charge made by said Semmes for his ser- 


vices a fair and proper one. 
As to Judge Finley’s services, witness knows what they 
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were and deems his charge of five hundred dollars in the 
Circuit Court, and five hundred dollars in the Supreme 
Court, a fair and proper charge. 

The said W. G. M. Davis being also examined as a wit- 
ness in behalf of Thomas Baltzell, testified that in his 
opinion the sum of five hundred dollars is a proper charge 
to be made in such a case as that of Bennett vs. Carter, as 
a retaining fee, which of course covers all the service, res- 
ponsibility, and so forth, up to and at the time of the bring- 
ing of the suit. Ifhe, witness, is asked whether such ser- 
vice if charged by Judge Baltzell as a retaining fee is a 
fair charge, he answers, yes! 

Defendant, Semmes, read in evidence a letter from Ben- 
nett to him, dated 6th January, 1853, in which he acknow- 
ledges the receipt of Semmes’ account, and adds, ‘ Not- 
withstanding I am fully aware that fees are due you and 
ought to have been paid long since, and it is a mortifying 
circumstance to me that my situation has compelled me to 
let them lay so long.” Also, “ you are fully advised as to 
the situation of the Carter claim, out of which I hoped 
to get something to pay you up in full. I did not much 
expect (notwithstanding it has rested so long,) that you 
would call on me just at this time, knowing as you do my 
situation and chances for getting something from Carter. 
However, | will make every effort in my power—do all I 
ean with the little start I have got, and hope, if no bad 
luck befalls me, to be able at no distant day to pay you up 
every cent.” 

Defendant, Semmes, also read in evidence another letter 
from Bennett, dated 10th June, 1853, in which he states, 
“T regret that you do not set Mr. Davis’ fee, as you em- 
ployed him and are better capable than I am of judging of 
the value of his services. I hoped you would fix them. I 
believe he is desirous that you should do so. However, if 
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you feel any delicacy about it, I will not insist on your do- 
ing so at the risk of incurring his il] will. From what he 
says, I take it, that he expects twenty five hundred dollars, 
which, added to yours and Maj. Finley’s, will make a 
round fee of eight thousand dollars. This sum having to be 
provided for, would leave a mere pittance out of my com- 
promise I am likely to get from Carter for any interest I 
may have in the suits, or any money advanced towards 
expenses, fees, to Baltzell, Westcott, &c., advanced at the 
commencement of the suit. These fees are doubtless rea- 
sonable. I am not disposed to complain, but in candor to 
you as my friend, I must say (as you request me to give 
my views,) that the aggregate is more than I expected. I 
admit my incompetency to judge of professional services. 
I can only judge of what the effect will be on the amount 
of the claim.” 

Defendant, W. G. M. Davis, examined A. G. Semmes 
as a witness, who testified that he knew of the services ren- 
dered by defendant Davis, as attorney for Dennett in the 
case of Bennett vs. Carter, and Roberts, Allen & Co. vs. 
Carter. The said Davis had been consulted by Bennett 
about said cases before the trial in the Circuit Court. He 
was not present at the trial, but he arrived in time to ar- 
gue the motion for a new trial and in arrest of judgment. 
The motions for new trial and in arrest of judgment were 
elaborately argued. Knows that Davis rendered services 
to Bennett in the Supreme Court, in said trover suit. Said 
services consisted in consultations and preparation for the 
argument of said case long before the trial thereof in the 
Supreme Court, and in the argument of the same for seve- 
ral days in said Court. Knows of said Davis going on to 
Washington City for the purpose of arguing said cause in 
the Supreme Court of the United States. Though he, wit- 
ness, was not present, he has no reason to doubt but that 
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said Davis did argue the same. Heard Bennett say he 
had employed Davis to go to Washington for that purpose, 
and heard him say afterwards that Davis had argued it. 
Before the argument of the trover suitin the Supreme Court, 
Davis wrote to Dennett in reference to the compensation 
he should claim for attending to said case, claiming two 
thousand dollars. Bennett did not conclude to allow it 
until after the trial in the Supreme Court was over and he 
had an opportunity of judging of the value of Davis’ ser- 
vices, when he was satisfied with the charge made by Da- 
vis. Witness had several conversations with Bennett in 
relation to fees to be allowed his counsel. In these con- 
versations Bennett stated that he had agreed to give Davis 
twelve hundred dollars to argue said case in the Supreme 
Court of the United States. In the opinion of witness, 
Davis was entitled to five hundred dollars for the services 
he rendered in the Circuit Court, two thousand dollars for 
his services in the Supreme Court of Florida, and twelve 
hundred dollars for his services in the Supreme Court of 
the United States. 

D. P. Hogue, examined as a witness by defendant, Da- 
vis, testified that he was aware of the services of W. G. M. 
Davis in the Supreme Court of the State, in the case of 
Bennett vs. Carter, and is of the opinion that his own indi- 
vidual claim, unconnected with the claims of others, for 
fees, considering the magnitude, intricacies and diflicul- 
ties of the questions involved, and the ability of Mr. Davis 
in the management of the cause, as well as the amount in 
controversy, is not too large. Knows nothing of the claim 
for fees at Washington. 

The Court below decreed that A. G. Semmes was enti- 
tled to five thousand dollars with interest from 10th June, 
1853 ; that William G. M. Davis was entitled to three 
thousand seven hundred dollars, with interest on five hun- 
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dred dollars of said amount from December, 1848, and inter- 
est on two thousand five hundred dollars of said amount, 
from 31st July, 1851, and interest on the balance of twelve 
hundred dollars from the 28th February, 1854; that Thos. 
Baltzell was entitled to the sum of five hundred dollars, 
and that Finley & Campbell were entitled to one thousand 
dollars, and that as to said sums the said attorneys were en- 
titled to a lien upon the amount recovered in the judgment 
of Bennett vs. Carter in trover, in preference to the equit- 
able claims set forth by Carter in his bill of complaint. 
From this decree Carter appealed. 


James T. Archer and &. J. Moses for appellant. 
W. G. I. Davis and W. A. Forward for appellees. 


Hon. B. A. PUTNAM, Judge of the Circuit Court of 
the Eastern Circuit, who sat in this cause in place of 
Baltzell, C. J., who was disqualified from interest, deliv- 
ered the opinion of the Court. 


Appeal from the Circuit Court of Leon county, sitting 
as a Court of Chancery. 

A. T. Bennett had obtained in the Circuit Court for the 
county of Franklin a verdict and judgment thereon in an 
action of trover against Farish Carter, for thesum of $20,000, 
or within a fraction of that amount; and in this suit 
counsel were employed by Bennett, among whom were A. 
G. Semmes, W. G. M. Davis, Finley & Campbell and 
Thomas Daltzell, all of wuom were engaged in the case in 
the Circuit Court, some of them in the Supreme Court of 
the State, on the appeal from the Circuit Court, and W. 
G. M. Davis in the Supreme Court of the United States, 
to which Court the case had been carried also by ap- 
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peal, This suit grew out of transactions to which it 
is now unneccessary to refer, and which are irrelevant 
to the mattcrs submitted to this Court for considera- 
tion. Subsequent to the obtainment of the said judgment 
by Bennett, Carter filed a bill against him, Robert May, 
assignee of the judgment and W. G. M. Davis and A. G. 
Semmes, attorneys of Bennett in the prosecution of said 
suit in trover, and who severally claimed to have a lien 
for their fees upon the judgment rendered therein superior 
to the alleged equities of Carter, and to be allowed the 
same out of said judgment. Carter in his bill set up cer- 
tain equitable claims against Bennett, which were prayed 
to be considered and allowed. On motion of counsel in 
behalf of Carter, and after argument thereon, an injunc- 
tion was awarded by the Court enjoining and restraining 
all proceedings upon the judgments and executions 
mentioned in the bill of complaint in favor of Ben- 
nett and others. Afterwards, and on the coming in of the 
answer of Bennett, the Court dissolved the injunction, and 
Carter prayed an appeal to the Supreme Court. The ap- 
peal was considered and the grounds thereof argued at a 
term held by the Supreme Court in 1855, at Tallahassee ; 
and the Court held the order of the Circuit Court dissoly- 
ing the injunction to be erroneous, ordered the injunction to 
be reinstated, and remanded the cause to the Circuit Court 
for further action. 

The equities set up by Carter in his bill against said 
judgment of Bennett, came in conflict with the equitable 
lien claimed by Bennett’s attorneys upon the same for pro- 
fessional services rendered by them in obtaining said judg- 
ment; and the Supreme Court, besides reversing the order 
of the Circuit Court dissolving said injunction, proceeded 
further to enquire into the said equities so presented and 
urged by Carter on the one side, and by Bennett’s attor- 
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neys on the other; and held that the attorneys not only 
had a lien for their professional services upon said judg- 
ment, but that said lien constituted in their behalf a prior- 
ity, but because the extent of that lien, or the value of the 
services, did not sufficiently and satisfactorily appear from 
any evidence in their possession, the Supreme Court deem- 
ed it necessary that an enquiry and investigation should 
be had in relation thereto, and the extent of the attorneys’ 
lien ascertained, which the Court held should be reasona- 
ble and adequate compensation ; and thus they prescribed 
a“ quantum meruit” as the basis for the ascertainment of 
the extent of said lien. 

The Circuit Court, in obedience to the mandate of the 
Supreme Court, proceeded to make inquiry and investiga- 
tion required to ascertain the extent of the attorneys’ lien 
upon the judgment ; and witnesses were examined and their 
depositions submitted. The cause coming on to be further 
heard before the Circuit Court for Leon County, on said bill, 
answers, and depositions filed as aforesaid, and after hearing 
the same and argument of counsel therein, the Circuit 
Court, on the 29th day of January, 1856, rendered a de- 
cree, and thereby ordered and adjudged, that the follow- 
ing named attorneys of Bennett, to wit: A. G. Semmes, 

yas entitled to $5000, with interest from the 10th day of 
June, 1853, for his services rendered in said action at law; 
W. G. M. Davis was entitled tothe sum of $3,700 with in- 
terest to be computed on $500 ofsaid sum from the— of De- 
cember, 1848, and interest upon the balance of $2000 of 
said amount from the 31st day of July, 1851, and interest 
upon the balance of $1200 from the 28th day of February, 
1854; and that Thomas Baltzell was entitled to the sum 
of $500 for his services in said cause, and said Finley & 
Campbell were entitled to $1000 for their services in said 
cause. 
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And the Court further decreed, that as to the said sums 
so adjudged to be due to said attorneys for their services 
rendered in said cause, they were entitled to a lien upon 
the amount rendered in said judgment, in preference to 
the equitable demands by said complainant Carter in his 
said bill set forth. And the Cireuit Court further decreed, 
that the complainant should pay into Court a sum sufli- 
cient to cover the amount of principal and interest de- 
creed to be paid to Bennett’s attorneys. 

From this decree of the Circuit Court an appeal has 
been taken by complainant Carter to this Court, and the 
following are the grounds assigned for the same: 

1st. The chancellor erred in considering the alleged con- 
tracts with Bennett the criteria or basis of the equity he 
was to administer, without reference to the question of the 
reasonableness of the alleged contracts. 

2d. The Court erred in considering and adopting any 
contract between Bennett and the solicitors not definitely 
made as to time and manner, that is in writing and before 
the service was performed. 

3d. The Court erred in determining upon the evidence 
that any contracts were proved. 

4th. The Court erred in not adopting the basis of “ guan- 
tum meruit” to determine the fees. 

5th. That the sums allowed are exhorbitant. 

6th. That four counsel are allowed and separate com- 
pensation in one suit for one trial. 

7th. The Court erred in determining on the evidence 
that the solicitors were entitled to any lien, and that the 
judgment in trover was to be recognized as a valid judg. 
ment to the amount of the verdict. 

A motion was submitted by counsel for appellees to dis- 
miss this appeal upon the grounds— 

1st. That the appellant has not such an interest in the 
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matter as gave him a right to appeal from the decree of 
the Circuit Court. 

2d. That if he previously had such an interest, he had, 
by the settlement and compromise made between himself 
and Bennett subsequently to the decree of the Supreme 
Court in the premises, parted with and extinguished the 
same. 

The Court does not concur with the counsel in these 
views, nor does it assent to the truth of these propositions. 
Previous to the compromise referred to, the appellant pos- 
sessed equitable claims against Bennett which he could 
make available as an off-set against his judgment at law, 
and which the Supreme Court have by its decree recog- 
nized, and which, but for the equitable lien of Bennett’s 
attorneys upon said judgment for their services in obtain- 
ing the same, and which lien the Supreme Court has held 
to have priority over said equitable claims of Carter, 
might have entirely extinguished said judgment, or very 
much reduced it. Nor does this Court think that the set- 
tlement and compromise made by and between Carter and 
Bennett of all those legal controversies and claims against 
each other, including the said judgment in trover, has 
divested Carter of the interest he so previously possessed 
to have a fair and equitable adjustment of the claims of 
Bennett’s attorneys upon that judgment, nor have they 
deprived him of the standing in Court to contest these 
claims with said attorneys, which, in virtue of his recog- 
nized claims, he had before the settlement and compro- 
mise. The compromise made the release and satisfaction 
of the judgment by Bennett subject to such lien as might 
be decreed to exist, chargeable to Carter, and which lien 
Carter was resisting, and subject to the lien of Bennett’s 
attorneys, if any such lien be found to exist, and be 
chargeable by law or in equity against Carter—(see record 
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page 37.) The compromise operated as a mutual release 
of all claims and demands mutually existing between 
them, and tied up the hands of both so as to forbid any 
legal proceedings by the one against the other, and which, 
so far as Bennett was concerned, extinguished the judg- 
ment and all his interest therein, yet kept it alive for the 
purpose of answering to and being made subject to any 
lien existing against it in behalf of Bennett’s attorneys, 
and to this extent equally kept alive Carter’s equitable 
claims against it; and although these were made subordi- 
nate to the equitable lien of Bennett’s attorneys, yet they 
were sufficient for the purpose of resisting said equitable 
lien beyond an equitable extent. Besides, Carter, by the 
decree of the Circuit Court, was required to pay into 
Court a sum sufficient to cover the amount of principal 
and interest decreed by the Court to be paid to Bennett’s 
attorneys. He was then still a party in the cause, subject 
to and subject to the Court’s decree, and being not only 
still clothed with his unextinguished equitable demands 
against the judgment, but also having, by his agreement 
with Bennett, imposed upon himself the obligation to take 
the release of the judgment, subject to such lien as might 
be found to exist against the same in behalf of Bennett’s 
attorneys, he had an interest to contest both the lien and 
its extent; and even if he was precluded by the decree of 
the Supreme Court, and subsequent compromise, from 
questioning the lien itself, he was not precluded from 
questioning its extent. 

Taking this view of the subject, the Court considers that 
the appellant occupies a position which entitled him to 
appeal from the decree of the Circuit Court, and therefore 
the motion to dismiss the appeal is overruled. 

We proceed now to examine the grounds assigned for 
the appeal. 
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As to the first ground, the evidence taken and used in 
this case does not, in our opinion, sustain the conclusion 
of appellant’s counsel, that the Court, in making its de- 
cree, made any contracts with Bennett the criteria or basis 
in administering its equity. Upon an examination of the 
evidence, we are unable to discover that any contract be- 
fore or at the time of the rendition of the said services by 
Bennett’s attorneys, other than an implied contract to pay 
whatever such services were reasonably worth, has been 
established to exist between Bennett and his attorneys. 

There is nothing appearing in the decree to show, nor 
does its language so indicate, that the amounts decreed 
were arrived at by a consideration of any express con- 
tracts found or alleged to exist between the parties. On 
the contrary, the decree is entirely silent on this subject, 
and the evidence looks to a “quantum meruit,” with the 
exception of some loose statements of Bennett, testified to 
by Mr. Eppes, and his own vague statement in his answer 
as to the amount due to A. G. Semmes, and some other 
admissions by him long after the rendition of the services, 
all which are mentioned by his statements in his conver- 
sation with Mr. Davis in New Orleans, in June, 1853, 
which indicate anything but a recognition of any pre- 
viously existing contract between himself and his attor- 
neys. 

All this testimony speaks not of any contract, in writing 
or verbal, made and entered into by Bennett and his attor- 
neys either before or at the time said services were ren- 
dered, but, on the contrary, the witnesses speak of the 
compensation, in reference to its fairness and reasonable- 
ness, assuming as a basisa “quantum meruit,” and it is 
upon such evidence the decree of the Circuit Court is 
founded. 
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The second, third and fourth grounds are involved in 
the discussion of the first and answered by it. 

As to the fifth ground, if the sums allowed by the de- 
cree of the Circuit Court are not justified by the evidence 
taken in relation thereto, then the charge that they are 
exhorbitant may be correct, and, if so, it becomes the duty 
of this Court toreduce them soas to conform to the evidence. 
On this point the Court will hereafter express its views 
and make such order as may be proper in the premises. 

As to the sixth ground, this Court would unwillingly 
assume, except in cases where its interposition would be 
more clearly justifiable than is apparent in this case, to 
restrict an individual in the amount of professional aid he 
should invoke to assert or to defend his rights or interests, 
and yet it might with entire propriety in this and similar 
cases interpose so far as to confine the claim for ser- 
vices within the limits of a just and reasonable compensa- 
tion. 

The Court does not perceive the force of the objection 
that four counsel should be employed and allowed sepa- 
rate compensation in one suit for one trial, when it ap- 
pears that in such suit there were required unusual and ex- 
traordinary exertions, because it involved a large amount, 
great responsibility, unremitting attention and labor, sur- 
rounded by peculiar and pressing circumstances. If it 
shall appear that such compensation is neither unjust nor 
unreasonable, the individual himself, whose rights are in- 
vaded or withheld from him, is the most competent judge 
of the amount and kind of professional auxiliaries he 
should employ to assert or to defend such rights; but to 
protect him or those subrogated to his rights from unrea- 
sonable exactions by those whom he had summoned to his 
assistance, may very properly be deemed a duty devolv- 
ing on a court of justice. In this case, whilst the court 
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does not perceive the propriety of its regulating the num- 
ber of the attorneys, it will exercise its authority to en- 
quire into and cc vali their claims within the limits of 
justice and reason. 

The court has been referred to the case of Edward C. 
Bellamy vs. Samuel C. Bellamy’s administrator, decided 
by this court in 1855, and the rule adopted for that case 
has been invoked as a@ measure of compensation in this. 
This court does not intend to interfere with the 
principle of allowance adopted in that case, but deems it 
AGGIE here, as the cases are not, in the opinion of 
the court, parallel. 

As to the seventh ground, we do not think the court 
erred in determining on the evidence that the attorneys 
were entitled to a lien or in recognizing the validity of 
in trover. This court had aircady held that 


the claims of the attornevs constituted an equitable lien on 
s 


the iudemen 
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the judement, and, as such, to have priority. ‘Lhe extent 


of this lien, however, was to be ascertained upon the basis 
of a “quantum meruit.” Now this court holds, that, how- 
ever strong may be the equities of Carter, they must ne- 
eessarily yield to this lien so far and to the extent it is as- 
certained to be just and reasonabl , and to that extent the 
judgment stands as a security for its satisfaction. If any 


doubt could have been entertained previously on this 


e . ‘ . 1 1 . en > tha ind \ . ce 
point, or in relation to the character of the jndgment, as 
being inequitable or not, the compromise, which is a part 
of the evidence in this case, made by and between Bennett 


and Carter subsequent to the decision of the Supi Court, 

is well calculated to exercise ania enguiry on that sub- 

ject. If any lien should be found to exist in behalf of Ben- 

nett’s attorneys, then the reese a ald and discharg 

of the judgment are not to affect such lien, but are ex 
26 








202 SUPREME COURT. 





Carter vs. Davis et al.—Opinion of Court. 








———————_——— _ ——$—————— r} 


pressly made subject to it—(see record, page 87.) The 
same may be said in relation to the character of the judg. 
ment; and the opposition thereto upon the ground ofits being 
inadequate has manifestly been abandoned by the com- 
promise between the parties. The question, then, is not 
as to the existence of the attorneys’ lien upon the judg- 
ment, but as to the extent of the same; and this Court is 
to enquire whether the Circuit Court has carried out the 
directions of this Court and founded its decree upon the 
basis prescribed for ascertaining the extent of the attor- 
neys’ lien—that is, of a “quantum meruit,” or has pro- 
ceeded upon grounds not authorized by the decree of this 
Court. 

We are satisfied, upon examination of the evidence, that 
it is not sufficient to establish any express contracts, ver- 
bal or in writing, for compensation for services between 
Bennett and his attorneys, before or at the time said ser- 
vices were rendered by them, or by either of them, nor 
are we able to discover that the allowances by the Circuit 
Court have been made upon any such consideration. On the 
contrary, the evidence does not speak of the value of the 
services as being established, but of thei: reasonable value, 
and to which said services are justly and reasonably enti- 
tled, and itis proper to conclude that the Circuit Court 
founded its decree upon the evidence before it. The coun- 
sel on both sides have taken a very wide range in argument, 
going back into the history of the original transactions be- 
tween Carter and Bennett and his associates, out of which 
this case has arisen. We do not deem it expedient or ma- 
terial to enter this field of discussion to seek for informa- 
tion to guide us to a conclusion in the matters now under 
consideration. That history presents two aspects, neither 
of which is creditable to the parties ; and, although it may 
afford entertainment to its readers, it does not enlighten 

















TERMS HELD IN 1858. 208 





Carter vs. Davis et al.—Opinion of Court. 











this Court upon the points now presented for examination. 
Entertaining these views, we proceed to examine the 
allowances made by the Circnit Court as compensation 
due to Bennett’s attorneys. 

And, first, as to the amount allowed A. G. Semmes, we 
think the Circuit Court has erred, and that upon the evi- 
dence that allowance should not have exceeded $3,500. 
It is clear that Semmes himself did not claim more than 
this as a principal sum up to June, 1853, nor at that time, 
and neither the evidence nor propriety warrants an allow- 
ance for principal beyond this. 

Bennett, in his answer, filed on the 24th July, 1854, to 
the bill of complaint against him by Carter, says the fees 
due A. G. Semmes, as one of his counsel in the said judg- 
ment in trover, is the sum of $5,000—that is to say, the 
sum for fees at the time said answer was filed; but W. G. 
M. Davis, in his deposition, (see record, page 53,) states, 
that in June, 1853, in New Orleans, Bennett showed him 
a letter from Semmes enclosing his account for profes- 
sional services in the trover suit between Bennett and 
Carter and in a variety of other cases and business; that 
the charge made by Semmes in that account was $3,500, 
as of the day of the judgment in trover, in addition to 
which he claimed interest from that day—the day of the 
rendition of the judgment; that after Carter had filed his 
bill against Bennett, Semmes and Dennett calculated the 
interest on the $3,500, added it to principal, and then, in 
the answer of Bennett, the approximate result was put 
down as being $5,000. This explains the statement of 
Bennett, in his answer, that the amount due Semmes for 
fees was $5,000. Of this amount $1,500 are for interest 
and the balance, or $3,500, are for principal. 

We do not deem it necessary, in this connection, to refer 
to nor to consider the testimony of Eppes in relation to 
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the statement to him by Bennett as to the amount due to 
Semmes for services in said suit, as it is manifest from 
Bennett’s subsequent conduct and declarations that there 
was no specific agreement between himself and Semmes 
as to the amount of compensation; and, further, Semmes 
himself did not claim more that $3,500 in June, 1853, for 
principal, as compensation for services. Davis, (see re- 
cord, page 55,) after detailing the reasons for his opin- 
ion, says expressly, that he regards the charge made by 
Hemme as a fair and proper one, from which we con- 
clude that his services, were, in the opinion of the witness, 
such as to entitle him to this amount of compensation 
upon the basis of a “ quantum meruit.” 

Davis, from his position and intimate connexion with 
the suit in trover, had a better opportunity of witnessing 
and knowing the ‘natare and extent of the services per- 
formed by Semmes, and therefore of making a just esti- 
mate of their value, than any other witness who has testi- 
fied. 

As to the claims of W. G. M. Davis for his services ren- 
dered in said trover suit, A. G. Semmes being asked (see 
record, page 66,) to state what, in his opinion, the profes- 
sional services rendered to Dennett by Davis were worth, 
estimates their value in detail, and states, that those ren- 
dered in the Supreme Court of the State were worth 
$2,000, and those rendered in the Supreme Court of the 
United States were worth $1 ,200. 

Mr. Hogue, also a witness for Davis, (see record, page 
71,) expresses the opinion that the claim of Davis is not 
too large, and founds that opinion upon the magnitude, in- 


tricacies and difficulties of the questions involved, and the 


ability of Davis in the management of hee ause, as well 


‘ ‘ 
as the amount in controversy. 


As to the claim of Finley, Davis expresses the opinion, 
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(see record, page 53,) that his charge of $500 in the Cir- 
cuit Court and $500 in the Supreme Court is fair and 
proper, and he founds his opinion upon his knowledge of 
the services performed by Finley. 

Therefore this Court considers so much of the decree as 
allows $5,000 to A. G. Semmes for his services is errone- 
ous, and that $3,500 is all that should have been allowed, 
and this without any interest thereon, and the Court below 
is directed to correct the decree in this respect; that so 
much of said decree as allows $3,700 to W. G. M. Davis 
is affirmed for that amount, but interest thereon is disal- 
lowed; thatso much of said decree as allows $1,000 to 
Finley & Campbell is affirmed for that amount without in- 
terest thereon. 

With respect toso much of the decree of the Circait 
Court as allows $500 to Thomas Baltzell, this Court, in 
view of the conflict of the evidence presented by the record 
upon the admissibility of this claim, is unprepared to 
come to a satisfactory conclusion. This matter is there- 
fore referred back to the Circuit Court to be further en- 
quired into, and if it shall be shown by the claimant, upon 
such enquiry upon further evidence, that he has not ex- 
cluded himself from the compensation now claimed by 
him by his admission in his deposition made in the trover 
case of Bennett vs. Carter and exhibited in evidence in 
this case, then he may be allowed such reasonable amount 
as the evidence may authorise the Circuit Court to award. 

The Court, looking to the circumstances of this case and 
in the exercise of its discretion as a court of chancery, 
orders and decrees that no interest be allowed upon either 
of the sums which shall be definitely awarded by the Cir- 
cuit Court to Semmes, Davis, Finley & Campbell and Balt- 
zell until a final decree for the several and respective 
allowances shall be rendered by the Cirenit Court. 
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Bensamin Exrison, Apm’r, &c., APPELLANT, vs. Davin H. 
ALLEN, APPELLEE. 


1. If a party, after judgment upon demurrer is given against him, goes on to 
amend his pleadings and make an issue to the country, he thereby waives 
his exceptions to the jadgment upon the demurrer, and will not be per- 
mitted to assign it for error in the Appellate Court. 


bo 


. Where a defendant, after the service of process in a suit instituted against 
him, died, and the plaintiff afterwards and before the expiration of the 
time limited by statute for the presentation of claims to the administrator, 
asked for and obtained an order for a sci. fa, to make the administrator a 
party: Held, that the order thus obtained is equivalent to and dispenses 
with an actual presentation of the claim. 


This case was decided at Marianna. 
The facts of the case are fully set out in the opinion of 
the Court, to which reference is made. 


T. J. Eppes for appellant. 
C. C. Yonge for appellee. 
DuPONT, J., delivered the opinion of the Court. 


Thé appellee brought his action of assumpsit in the late 
Superior Court of Calhoun county against John Jenkins 
on a written acceptance. The summons ad respondendum 
was made returnable to the April term, 1841, of the said 
Court, and was duly served. The declaration was filed at 
the return term of the summons, but before any issue be- 
tween the parties had been joined the defendant died, and 
his death was suggested on the record at the Apri] term, 
1846, of the said Court. At the December term, 1846, an 
order was entered on the record, directing a writ of scire 
Jfacias to be issued to Benjamin Ellison, the administrator, 
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to make him a party defendant. At the December term, 
1848, a similar order was entered, directing an alias 
scire facias to be issued. At the November term 1849, at 
the spring term 1850, at the May term 1853 and at the 
December term 1853, respectively, similar orders were 
entered, directing the issuing of plurics sci. fa.; and at 
the April term 1554 the cause was transferred, by consent, 
to the Circuit Court of Jackson county. The record does 
not show that these several orders were ever complied 
with by the Clerk, or that there ever was any service of 
the writs, or any of them, if indeed they were ever actually 
issued. On the 25th day of March, 1854, however, the 
Clerk of Calhoun county did issue from his office a pluries 
sci. fa., directed to the said administrator, requiring him 
to be and appear at the April term ensuing of said Court, 
to show cause why he should not be made a party defen- 
dant. This writ was duly served on the 31st day of the 
same month. 

At the May term, 1854, of the Jackson Circuit Court the 
cause was ordered to be continued, with leave to the de- 
fendant to plead the statute of limitations within sixty days. 
On the 11th day of October, 1854, the defendant filed his 
plea in the following words, to wit: “ And the said defen- 
dant by his attorney comes and defends the wrong and in- 
jury when, &c., in this behalf and says actzo non, because 
he says that said demand of plaintiff was not exhibited to 
defendant within two years after granting of letters of ad- 
ministration to him, the said defendant. And the said de- 
fendant says, that he published a notice by advertisement, 
once a week for four weeks, in a newspaper published in 
the city of Apalachicola and known as the Commercial 
Advertiser, notifying all creditors, legatees and persons 
entitled to distribution that their claims and demands 
would be barred at the expiration of two years, as afore- 
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said, unless exhibited within the same, and this he is ready 
to verify, wherefore he prays judgment and puts himself 
upon the ccuntry,” &c. 

This plea was accompanied by the following notice, to 
wit: 

* Notice.—All persons having claims against John Jen- 
kins, late of Franklin county, deceased, are requested to 
present the same, duly authenticated, within the time pre- 
scribed by law, or this notice will be pleaded in bar of 
their recovery ; and all persons indebted to said estate are 
requested to make immediate payment. 

** (Signed,) Bb. ELLISON, Adm’r.” 

“ APALACHICOLA, June 4th, 1856.” 

The publication of this notice was proved by the aflida- 
vit of the printer of the paper in which it was published. 

On the 9th day of May, 1855, the plaintiff filed his repli- 
cation to the defendant’s plea in the following words, to 
wit: 

“ And, as to the plea of defendant, filed herein, plaintiff 
says, precludi non, because he says the said suit has been 
pending ever since and prior to the decease of said intes- 
tate, and that a scz. fa. was ordered within two years after 
the date of said notice referred to in said plea, and this 
plaintiff is ready to verify.” 

To this replication a demurrer was interposed which, 
upon argument, was overruled by the Court, and the par- 
ties immediately joined issue in short, by consent. The 
issue being thus made up, at a subsequent term of the 
Court, to wit: at the fall term thereof, a jury was waived 
by the parties, and the cause was submitted to the judg- 
ment of the Court upon the evidence embodied in the bill 
of exceptions, (consisting of the record of the case in Cal- 
houn Circuit Court above cited,) which, after the same 

















TERMS HELD IN 1858. 209 








Ellison, Adm’r., vs. Allen.—Opinion of Court. 
had been fully argued by the counsel, found the issue for 
the plaintiff, and gave judgment accordingly. 

From this judgment the appeal to this Court has been 
taken, and the following errors are assigned for the rever- 
sal of the same: 

ist. The Court erred in overruling the demurrer of d 
fendant to the plaintiff’s re Reuiiek 

2d. The Court erred in finding for the plaintil! upon the 
issue joined. 

The first error assigned presents no difficulty in the 
mind of the Court, for, by reference to the plea, it will be 
seen that if the demurrer lay been ] ermitted to tand, it 
would have reached back to the defendant’s plea, which is 

manifestly defective for want of sufficient certainty, and 
thus he would have ha n left without a deferce. He there 
fore ought not to complain of the disposition that was 
made of it by the ruling of the Court. Dut if this were 


not so, the ove ving of the demurrer was ii roper. 
Still the defendant cannot, under the after proceedings 


had in this cause, he » permitted to avail himself of this ex- 
ception, for, it is well settled, that if a 
ment upon demurrer is given against him, goes on to 
amend his pleadings and make an issue tv the country, he 
thereby waives his exceptions to the judgment upon the 
demurrer and will not be permitted 
in the appellate Court. If the defendant had desired to 


ry ‘  F ’ . 


have that ruling reversed by this Court, he should have 


to assion it for error 


refused to go to the country and have permitted the judg 
ment on the demurrer to stand. Going to issue on the 
pleading operated as a waiver of the exception.—United 
States vs. Boyd et al., 5 Howard 8S. C.7 

The second exception presenis iol “djl lication a ques- 
tion of greater difiiculty, and it has been only after much 


2% 
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anxious deliberation that we have been enabled to arrive 
at a conclusion satisfactory to ourselves. 

The statute upon which the defendant’s plea is based is 
commonly known in our practice as the statute of ‘non 
claim,” and is in the following words, to wit: 

“ All debts and demands, of whatsoever nature, against 
the estate of any testator or intestate, which shall not be 
exhibited within the said two years, shall forever after- 
wards be barred: Provided, that the executor or adminis- 
trator shall, by an advertisement, to be published once a 
week for the space of four weeks, in some newspaper 
priated in this State, give notice to all creditors, legatees 
and persons entitled to distribution that their claims and 
demands will be barred at the expiration of the period 
aforesaid, unless exhibited within the same, saving, how- 
ever, to married women, infants,” &c. 

The reference as to the time at which the limitation is to 
commence to run is to be found in the proviso contained 
in the’ preceding section of the statute, and is in the words, 
“‘ Provided, that such debt or demand shall appear within 
two years after granting the letters testamentary or letters 
of administration.” 

It will be perceived, by reference to the terms of this 
latter proviso, that if this section of the act be strictly 
construed, according to its letter, the bar of two years will 
be made to commence running from the date of the grant 
of the letters testamentary or of administration. We are 
not aware that the question arising upon this clause of the 
statute has heretofore received an authoritative adjudica- 
tion, and as it legitimately arises in this case and may be 
of frequent occurrence, we deem it a fit opportunity to rule 
upon it. The law was made to subserve the cause of right 
and justice by facilitating the speedy settlement of estates 
and by preventing the enforcement of stale demands. It 
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never was intended to be made the engine of oppression, 
or to work hardship or injury to any one. To interpret it 
according to its strict letter would be to give it an opera- 
tion harsh in the extreme, and in the hands of a shrewd 
and unscrupulous man, it might be made to defeat the 
most righteous and equitable demands. We are rather 
inclined to interpret this clause according to its spirit and 
evident intent, and therefore hold that the bar of the two 
years will begin to run from the expiration of the four 
weeks limited for the publication of the notice. 

No question was made at the hearing in respect to the 
sufficiency of the terms in which the notice was couched, 
and, without intending to rule anything on that point, we 
will take occasion to remark that the notice should be ample 
and full in its terms, and should particularly state the limita- 
tion of * two years” as the period within which the claims 
are to be presented. In making this remark, we do not 
intend to be understood as coming in conflict with the 
case of Filyaw and wife vs. Laverty, (3 Fla. R., 72,) 
where this point, as to the sufficiency of the notice in this 
respect, was expressly ruled, but we only desire to call 
attention to its importance, that the construction of the 
statute may be such that it may be made to subserve its 
legitimate end and object, to wit:.of furnishing full and 
ample notice to those who may have just claims or de- 
mands against the estate. 

The material point argued at the hearing, and upon the 
adjudication of which this cause must mainly depend, in- 
volves the question as to the sufficiency of the presenta- 
tion of the claim sued upon, to the administrator. There 
is no evidence of an aciual presentation, nor is it pre- 
tended that such a one was ever made. But it is con- 
tended by the counsel for the plaintiff that the claim 
ought not to be barred, on two grounds: first, that the suit 
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had been pending continually from and before the death 
of the original defendant, and that this circumstance brings 
it within the doctrine of &s pendens, and consequently 
dispenses with the n nnanty of an actual presentation ; 
and, secondly, that under the ruling in the case of Filyaw 
and wife vs. Laverty, the several ov/ers for the revival of 
r was equivalent to an 


c~ 
rw 


the snit against the administra 
actual presentation. 

We are not prepared to adjudicate the first point above 
indicated, nor, from the view which we have taken of the 
second, do we deem it essential that we should do so. 

Against the second position assumed by the counsel of 
the plaintiff, it was insisted for the defendant, that as 
there is no evidence going to show that the writs of 
sci. fa. had ever been issued by the clerk in compli- 
ance with the several orders which had been made prior 

» that made on the 25th day of March, 1854, and, 
sili that the evidence is lacking to show that they, 
or either of them, had ever been served on the defen- 
dant, the mere entry of the order on the minutes of the 
Court did not bring the case within the ruling of the case 
above cited. In that case the Court say: “As to the 
question, what shall constitute an exhibition of a debt or 
demand against an estate, we think there should be actual 
presentation of the claim within the time prescribed, or 
something done by the party equivalent to it.’ 7 9 
“The party holding the claim or demand must pursue 
some measures to present his demand, and not remain 
passive or sleep upon his rights. The bringing a suit or 
action at law or in equity we would regard as equivalent 
to an actual presentation.” 

We see no reason to question the soundness of these 
views, and, applying them to the case before the Court, it 
is difficult to perceive how it can be withdrawn from their 
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operation. Under our statute, the filing of the “pracipe” 
is declared to be the commencement of asuit. Now, the 
precipe is only an order to the Clerk to issue the swmmons 
ad respondendum, and if that is held to be equivalent to 
and dispenses with an actual presentation of the claim, 
why shall not the order for a writ of scz. fa. have the same 
effect? In the opinion before referred to, the Court very 
happily says, the party “must not remain passive or sleep 
upon his rights,” and we may appropriately add, that the 
spirit of the law requires only that the claimant should 
exercise due and proper diligence in giving notice of his 
demand to the representative of the estate. It is true, that 
in the absence of proof that due diligence had heen exer. 
cised, or where there is ground to suppose that notice of 
the demand had been intentionally suppressed, the Court 
would not hesitate to enforee the bar. But where it is 
made manifest, as in this case, that the claimant has 
exercised the utmost diligence, by demanding continuously 
from term to term the process of the Court, we ‘think it 
would ill comport with justice and equity that he should 
be barred of his just rights by too rigid an adherence to 
the letter of the law. 

Upon a full review of all the points presented by the 
record, we are of opinion that there is no error in the judg- 
ment of the Court below—therefore the judgment is af- 
firmed. 





EN 
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Joun W. Pearson, APPELLANT, vs. JosePH Gricr, Ap- 
PELLEE. 


1, A charge is not proper for detention of a vessel to take on board freight 
where the charter party provided for its being taken free. 


2. Where there is a confused statement in the bill of exceptions as to the re- 
jection of material and important evidence, leaving it in doubt whether 
the same was actually rejected, the Court will award a new trial. 


3. The rule for the caleulation of interest in Dorman and Hart, 2 Florida, 
448, held inapplicable to accounts, with mutual credits, between merchant 
and merchant. 


4. In case of the Circuit Judge not remembering as to the admission of evi- 
dence about which there is doubt, means should be taken to ascertain the 
truth, if practicable, by examination of witnesses or other appropriate 
mode. 


5. The Court will not receive the transcript of a record badly made out, with 
interlineations, but will require a new and complete record. 


This case was decided at Jacksonville. 

This was an action of assumpsit, instituted by Joseph 
Grice, a commission merchant in New York, against John 
W. Pearson to recover the balance of an account claimed 
to be due for commissions, advances and interest thereon 
in thé purchase of merchandize, sale of lumber and char- 
tering of vessels. 

Annexed to the declaration is a bill of particulars dated 
19th March, 1853, embracing amounts advanced for mer- 
chandize purchased and interest thereon from date of pur- 
chase, amounts advanced on drafts of defendant, with in- 
terest on each item, commissions at 2} per cent. for accept- 
ing and advancing, and including an item of $31 as cash 
paid for the detention of the schooner Cherokee. The de- 
fendant Pearson is credited in this account with amount 
sales of lumber at different times and interest on the 
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amount of each sale, leaving a balance claimed to be due 
the plaintiff of $2,985 13. 

The defendant pleaded non-assumpsit, and set-off for 
lumber sold and delivered to the plaintiff. 

The plaintiff ’s counsel read in evidence sundry invoices 
and bills of lading of goods purchased for defendant, and 
also a letter of defendant, dated 12th December, 1850, 
directing plaintiff to send him a vessel to load with live oak 
and cedar on the St. Johns river, and also requesting that 
sundry articles of merchandize specified, be sent to him. 
The plaintiff ’s counsel also read in evidence sundry drafts 
drawn on him by the defendant; also the charter party 
of the schooner Cherokee, then lying in the port of New 
York, dated 10th May, 1851, executed by the master of 
said schooner and the plaintiff, in which it was stipulated, 
among other things, that the said vessel was to take a 
cargo of cedar from the mouth of the Ocklawaha river, on 
the St. Johns river, to New York, and that 10 days were 
to be allowed to discharge and receive cargo at Ockla- 
waha river; and, in case the vessel should be detained, 
demurrage was to be paid at the rate of twenty dollars a 
day. The master also engaged to take and receive on 
board said vessel during the aforesaid voyage all such 
lawful goods and merchandize as the party of the second 
part, or his agents, might [think proper to ship. It was 
also understood that the vessel was to take out the char- 
terer’s freight free. 

Defendant’s counsel objected to the item in the plain- 
tiffs ’s bill of particulars for amount paid for detention of 
the Cherokee in New York, as the charter party did not 
call for such demurrage. The Court overruled the objec- 
tion to said item, and defendant excepted. 

Plaintiff’s counsel then offered Samuel B. Grice as a 
witness, who testified that he was acquainted with the 
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custom in New York as to delaying vessels. It is always 
the custom to pay for detention of vessels like this. That 
they do not authorize under a charter for return freight, 
outward freight. The witness also testified that it was 
and always had been the uniform custom of plaintiff to 
charge interest on amount of invoices from their date; 
that witness had at one time presented an account to de- 
fendant, containing a charge of interest in this manner, 
which was settled by defendant. 

The record states, that “the plaintiff’s counsel then 
offered in evidence the following account current, pro- 
duced by defendant under notice, which was read to the 
jury as follows, to wit: This account current, dated 14th 
January, 1852, is not to be found on the file.” 

Plaintiff’s counsel read in evidence an account current 
between the parties, produced at the trial by defendant 
under notice from plaintiff, commencing 7th June, 1851, 
with a balance, as per account rendered of $5,512 99 and 
interest upon it, and containing other items for advances 


and interest and commissions, crediting amount sales of 


lumber and interest, and ending 3lst December, 1851, 
with a balance in favor of plaintiff of $5,513 37. 

Plaintiff’s counsel also read in evidence another ac- 
count current, beginning January, 1852, with the bal- 
ance of $5,513 37 from last account, and interest thereon, 
and containing other items for advances and interest and 
commissions, crediting amount sales of lumber and inter- 
est, and closing 30th October, 1852, with a balance in 
favor of plaintiff of $3,569 20. 

The defendant’s counsel read in evidence sundry ac- 
counts of sales of lumber made by plaintiff for his benefit, 
which are unnecessary to be inserted to elucidate the 
points involved in the decision of the Court. 

The Court below charged the jury, “that in construing 
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the charter party in evidence, the Court was of opinion that 
the charter party did not require the vessel to take an 
outward cargo, and that in taking an outward cargo they 
did so as a matter of favor. If, therefore, the jury should 
believe from the evidence that said vessel was detained at 
the request of plaintiff to take an outward freight, being 
the goods ordered by the defendant through said plaintiff, 
and for which demurrage was charged and paid, and that 
said charge was made according to the usage and custom 
of commission merchants in the city of New York, then 
the plaintiff is entitled to recover such items thus paid.” 

*‘ As to the interest on charges paid out by plaintiff and 
moneys paid by defendant on credit, the plaintiff is en- 
titled to interest on such sums as you may allow as paid 
out by him from the date of the payment, and on credits 
the defendant is entitled to interest on the sums paid to 
plaintiff from the time they were paid.” Also, “If you 
find from the evidence that the charges for interest on bills 
ordered are according to the usage and custom of commis- 
sion merchants in the city of New York, and according to 
the usage and eustom of the plaintiff, and that the plaintiff 
had no funds in his hands of the defendant to pay for said 
goods, then the plaintiff is entitled to recover the interest 
according to said usage or custom; but if you find that 
when said goods were ordered the said plaintitf had in his 
hands suflicient money of the defendant to pay for the 
same, then the plaintiff is not entitled to interest for ad- 
vancing on sucl bills thus ordered.” 

The jury returned a verdict in favor of plaintiff for 
$2,217 O4, and on the following day the defendant’s coun 


sel moved for a new trial, assigning » others , 

ground for the motion, “that several of the accounts cur 

rent and accounts sales rendered bv the plaintiff to the de 
het 
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fendant, offered and read in evidence before the jury at 
the trial, were omitted, and not sent before the jury with 
the other papers, and they thereby had not all the data 
upon which to find a verdict.” 

The following statement in reference to this point is con- 
tained in the bill of exceptions, viz: “ During the argu- 
ment upon this motion for a new trial, it appeared by the 
statement of the counsel for defendant that the following 
papers were produced by them with the other papers at 
the trial under the general notice from plaintiff’s counsel 
to produce all accounts rendered by the plaintiff to the 
defendant; that portions of them were never read to the 
jury and commented upon by the defendant’s counsel, 
though not endorsed by the Court, read in evidence. The 
following four papers were presented on the motion for a 
new trial and endorsed by his honor Judge Forward as 
follows: This paper was presented on the motion for a 
new trial, and contended by counsel that it was in evi- 
dence and did not go to the jury, as it is not marked read 
in evidence, and the Court has remembrance of it, held it 
was not proper it should have gone to the jury.” 

The papers referred to in the foregoing statement are, a 
letter from plaintiff to defendant, dated 22d January, 
1853, in which he states that he had forwarded to T. O. 
Holmes a duplicate of an account which he therein en- 
closes to defendant, showing a balance in favor of plaintiff 
of $1,870 88. “It also,” he says, “ gives explanation of 
account of previous dates ;” 

Account sales live oak received per brigs Adelma and 
Sampson, showing net proceeds to credit of defendant of 
$1,870 34 of date of 29th October, 1852; 

A corrected statement of account, signed by plaintiff, 
dated 30th October, 1852, making a balance in favor of 
plaintiff of $2,830 52. This statement charges error of 
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$383 51, doubly credited to defendant in former ac- 
counts, and credits defendant for a like error of $1,122 19; 

An account commencing January 18th, 1851, for in- 
voices of merchandise and cash advances, crediting defen- 
dant with sales of lumber, and ending 7th June, 1851, 
with a balance in favor of plaintiff of $5,515 99; 

A statement appended of live oak on hand, showing a 
total of 4,035 7-12 feet ; 

Also a letter from plaintiff to defendant, dated 7th June, 
1851, referring to the last mentioned account and state- 
ment of live oak on hand. 

The Court overruled the motion for a new trial and de- 
fendant appealed. 


Felix Livingston for appellant. 
Sanderson & Forward for appellee. 
BALTZELL, C. J., delivered the opinion of the Court. 


This is a suit instituted by Grice, a commission mer- 
chant of the city of New York, against the defendant 
Pearson to recover the balance of an account for commis- 
sions, advances, &c., in the purchase of merchandize, sale 
of lumber, &c. 

The errors complained of are to instructions given to the 
jury and the refusal of the Court below to award anew 
trial. 

The first instruction assigned as erroneous is an item of 
$31, claimed to be due for detention of the Cherokee. 
The Court charged the jury, that if this vessel was “ de- 
tained at request of plaintiff to take an outward freight, 
being the goods ordered by said Pearson through said 
plaintiff, and for which demurrage was charged and paid, 
and that said charge was made according to the usage and 
custom of merchants in the city of New York, plaintiff 
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was entitled to recover;” and further, that “the charter 
party did not require the vessel to take an outward onnye, 
and that in taking it they did it as matter of favor? 

The transportation from Florida to New York of a cargo 
of lumber was undoubtedly the principal object in con- 
templation of the parties, as the vessel was chartered “ for 
a voyage from the Ocklawaha river, on the St. Johns river, 
to New York,” yet there was an engagement “to take and 
receive on board the said vessel during the aforesaid voy- 
age all such lawfal goods and merchandize as said Pearson 
may think proper to ship; and, further, it was also under- 
stood thi VES } *§ ‘oa take out the charter: 7's Tr ight free.” 
She was, at the date of the charter party, in the port of 
New York, and did take ont freight of defendant to 
Florida, he the detention of taking which on board this 
charge of $31 was made. We do not concur in the opin- 
ion that the taking such cargo was matter of favor, but, 
on the contrary, are of opinion that it was expressly 
provided for by the agreement recited. Being the duty 
and obliga tion of the vessel to take such cargo, it follows 
that there was no rightful charge for the time consumed in 
taking it on board. Had there been a detention beyond 
this, through some default of the defendant, then indeed 
there might have been ground for claim to remuneration. 
But, nothing of this kind is either alleged or proved, nor 
do we think that the opinion of a witness that there was a 
custom in the city of New York to make a charge under 
such circumstances entitled to any weight. There was 
just as much reason for charging for the freight taken on 
board and ccnveyed to Florida, yet there is none for this, 
showing the full understanding of the parties as to their 
liability and obligation. This instruction, then, we think 
erroneous, and the jury should have been informed that a 
detention of the vessel to take an outward freight of de- 
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fendant was not a fair charge by the agreement, and plain- 
tiff was not entitled to the sum paid therefor. 

The instructions as to interest form another subject of 
complaint. They are, ‘‘that plaintiff is entitled to such 
sums as you may allow to be paid out by him from the 
date of the payment, and on credits the defendant is en- 
titled to interest on the sums paid to the plaintiff from the 
time they were paid.” 

Again, “if you find from the evidence that the charges 
for interest on bills ordered are according to the usage and 
custom of commission merchants in the city of New York, 
and according to the usage and custom of the plaintiff, and 
that the plaintiff had no funds in his hands of the defen- 
dant to pay for the said goods, then the plaintiff is entitled 
to recover interest according to the said usage and custom; 
but if when the goods were ordered plaintiff had in his 
hands suflicient money to pay the same, then plaintiff is 
not entitled to interest for such advances.” 

We do not regard the first instruction so objectionable 
as it has been presented in argument by counsel for defen- 
dant. In the case of Ieid’s adm’r vs. The Rensalaer Glass 
Factory, the Court ordered “the calculation to be made 
by allowing interest on the receipt and advances of cash 
from the time of making and receiving the same.”—3 
Cowen, 438. 

This was a case of agency in which there was a receipt 
and disbursement of sums amounting to upwards of 
$100,000, as well on the debit as the credit side. Itis a 
leading case on the subject of interest, was argued with 
masterly ability in both the Supreme Court and Court of 
Errors of New York, and the opinions of the Court pre- 
sent an able examination and analysis of the entire sub- 
ject and of all the authorities, English and American.— 
3 Cowen, 394; 5 /dzd., 558. 
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The second instruction makes an exception in favor of 
defendant somewhat inconsistent with the rules estab- 
lished by the first, and greatly in favor of defendant, and 
which shoald relieve them both from all objection on the 
score of prejudice to him. We do not regard the case of 
Dorman and Hart, 2 Florida, 447, as having an applica- 
tion to this case. That was the case of payments on a 
note of hand, the rule affecting which is settled by a series 
of decisions on its own foundation. Whilst of this opin- 
ion, we perceive a difficulty in the application of the in- 
structions to the facts, the evidence in the cause. In cases 
of this kind, the accounts furnished to a party, if received 
without objection and acquiesced in, become a stated ac- 
count, are evidence in favor of a creditor and regarded as 
conclusive, unless some fraud, mistake, omission or inaccu- 
racy isshown. In this case, an account commencing 7th 
June, 1851, with a balance of former account of $5,512 99 
and interest upon it, and other items giving a balance of 
$5,513 37 to the 3lst December of that year, and another 
account, with a like balance of $5,513 37, with interest 
upon it, and other items, and closing with a balance of 
$3,569 20 on the 30th of October, 1852, together with 
other testimony, as well on the part of plaintiff as defen- 
dant, were given in evidence to the jury. Now, an in- 
struction to allow interest on sums paid and received from 
date of payment, would seem to be at variance with a set- 
tlement in which interest has been calculated on the bal- 
ances and not on each item. It is obvious that the in- 
structions given were predicated upon the bill of particu- 
lars, and not upon the accounts which were in evidence. 

Concluding to reverse the case, we yet do not feel at 
liberty to declare what should be the true rule as to inter- 
est in the event of a farther hearing. This will be more 
appropriately done when the entire testimony is before us. 
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The reason of this will be obvious in noticing the applica- 
tion made for a new trial. The following statement, as to 
this point, is in the bill of exceptions: ‘‘ During the argu- 
ment upon this motion for a new trial, it appeared by the 
statement of the counsel for defendant that the following 
papers were produced by them, with the other papers at 
the trial, under the general notice from plaintiff’s counsel 
to produce all accounts rendered by the plaintiff to de- 
fendant ; that portions of them were never read to the jury 
and commented upon by defendant’s counsel, though not 
endorsed by the Court, read in evidence. The following 
four papers were presented on the motion for a new trial, 
and endorsed by his honor Judge Forward as follows: 
‘This paper was presented on the motion for a new trial, 
and contended by counsel that it was in evidence and did 
not go to the jury, as it is not marked read in evidence, 
and the Court has [no] remembrance of it, held it was not 
proper it should have gone to the jury.’” 

It is difficult to arrive at the meaning of this very con- 
fused and obviously incoherent statement. Perhaps we 
may infer that the counsel insisted that the papers alluded 
to were read in evidence, whilst the judge had no remem- 
brance of it. If this be so, we are clearly of opinion that 
means should have been taken by the judge to refresh his 
memory by ascertaining the fact asserted, whether the 
papers were in fact either read in evidence or not read. 
The important rights and interests of the parties should 
not be made to depend upon mere remembrance, whilst 
there is a possibility of attaining the truth by other means. 
The statement, on its face, shows either mistake or mis- 
conception. The papers alluded to are, a letter of Grice, 
the plaintiff, to Pearson, dated 22d January, 1853, stating 
that he “had forwarded a duplicate account showing a 
balance in his favor of $1,870.” “It also,” he says, “ gives 
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explanation of account of previous dates;” account of sales 


live oak of brigs Adelma and Sampson, giving net pro- 
ceeds, $1,870 34, of the date of 29th October, 1852; a cor- 
rected statement, dated October 30th, 1852, making bal- 
ance in favor of Grice of that date $2,830 52, and admit- 
ting error to his own prejudice for double credit of $383. 
§1, and a like error, to injury of defendant, for like mis- 
take of $1,122 19; an account commencing January, 1851, 
and ending 7th of June, showing a balance of $5,515 99 
in favor of plaintiff, and account of live oak and a letter 
-dated 7th June, 1851, from Grice to Pearson. That these 
papers should have gone tothe jury, that they were im- 
portant, material, we would almost say indispensable, to a 
true understanding and rightful disposition of the case, we 
think is manifest upon the slightest inspection. The ac- 
count of January and June, 1851, the commencement of 
the transaction, should have been given in evidence as 
part of the plaintiff’s case, and was necessary to its proper 
comprehension. ‘The admissions of errors by plaintiff 
in the corrected account of October 30th, 1852, by which 
the original of the same date, giving a balance of $3,569. 
20, read as evidence by plaintiff, was reduced to $2,830 52, 
and again, the letter of the 22d January, 1853, by which 
the same account was admitted to be farther reduced, 
through mistakes, &c., to $1,870 88, exhibit causes for 
their production on the trial too palpable to require argu- 
ment in their support. If omitted through inadvertence, 
accident or mistake, there is no reason for refusing the ap- 
plication, so as to have their production on another trial. 
Counsel seem to have been so confident of their having 
been used upon the trial, and of their having been read in 
evidence, that, in the application for a new trial, they state 
“that several of the accounts current and account sales 
tendered by plaintiff to the defendant offered and read in 
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evidence to the jury at the trial, were not sent before the 
jury with the other papers.” If not read, excuse would 
have been made for the omission. Under such circum- 
stances, we feel no hesitancy in saying that a new trial 
should have been awarded. 

Whilst we have treated these papers as in the record, on 
the motion for a new trial, for very obvious reasons we 
have not been permitted to regard them asa part of the 
record for purpose of reversal, or to predicate instructions 
upon them with a view to a new trial. 

Under the circumstances, we have concluded it most 
appropriate not to anticipate the action that may be taken 
in the Court below, or even to assume that these accounts 
and letters will be read in evidence, and, on this account, 
do not give instructions on the subject of interest. The 
effect which these errors may have upon the allowance of 
interest, indeed the effect of the statement of interest in 
the accounts, has not been argued before us, so as to en- 
able us to consider it with due regard to the rights of 
the parties. 

It is proper to say, that the record states that “the 
plaintiff’s counsel then offered in evidence the following 
account current, produced by defendant under notice, 
which was read to the jury as follows: This account cur- 
rent, dated 14th January, 1852, is not to be found on the 
file.” 

We have to notice, not only this omission to take care 
of the papers on file, but are pained to state that the 
bundle sent us as a record or copy of the proceedings in 
the Court below, is very far from what the law requires 
from the Clerk in the performance of such aduty. But 
for the aid of our own Clerk, in giving us an entirely new 
copy, it would have been nearly impossible, from the very 
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poor and imperfect specimen sent us, to make out the ac- 
tion of the Court below. If the paper had been seen in 
time, it would have been rejected, as no such record will 
be placed or tolerated among our files. 

The judgment of the Circuit Court will be reversed and 
set aside and the cause remanded for a new trial, and 
other proceedings to be had in the case not inconsistent 
with this opinion. 





Erumeron J. Merrirr anp Evizaneru, mis wire, Ap- 
PELLANTS, Vs. LDarruotomMew BrantTLy ET AL., APPEL- 
LEES. 


A will by a testator devising “to his wife, her heirs and assigns, all the pro- 
perty, goods, chattels, rights and credits of which he may be possessed for 
and during her natural life, except as hereafter provided,” and that pro- 
vision was to pay $2,000 to his nephew and relative, confers the absolute 
estate and interest in the wife, subject to the proviso, 


This case was decided at Marianna. 

In May, 1847, John Brantly, the father of the appellees, 
died in Jackson county, Florida, after having first made 
his last will and testament, in which, after providing for 
the payment of his debts, he makes the following provis- 
ions, viz: 

“I give and bequeath unto my dearly beloved wife, 
Elizabeth Brantly, her heirs and assigns, all the property, 
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goods, chattels, rights and credits of which I may be pos- 
sessed for and during her natural life, except as hereafter 
provided.” 

“T give and bequeath to my relative and friend, Dol- 
phin Drew Rawls, the sum of one thousand dollars, to be 
paid out of my estate after my wife Elizabeth shall have 
departed this life or again marries.” 

“TI give and bequeath unto my nephew, William R. 
Brantly, the sum of one thousand dollars, to be paid out 
of my estate after my wife Elizabeth shall have departed 
this life or again marries.” 

James L. G. Baker and Frederick R. Pittman were ap- 
pointed executors of said will, who, on the 20th October, 
1853, were discharged as such executors, after fully ad- 
ministering the estate which had come to their hands and 
delivering to said Elizabeth, the widow of said John 
Brantly, deceased, the property bequeathed to her by 
the said will. 

On the 23d day of December, 1852, the said Elizabeth, 
widow of said John Brantly, deceased, intermarried with 
the said Ethington J. Merritt, the appellant. 

The appellees, who were the complainants below, filed 
their bill against the appellants, in which they allege that 
they are the sole heirs at law of the said John Brantly, 
deceased ; that, by the terms of the said will, the property 
of the said John Brantly, deceased, was to be held and 
enjoyed by the said Elizabeth Merritt, formerly Brantly, 
only during her natural life; and complainants contended, 
that insomuch as there is no limitation over of said pro- 
perty in said will, they are and would be entitled to the 
same as heirs at law of said John Brantly, deceased, in 
case they or either of them should survive the said Eliza- 
beth. Complainants charge, that large amounts of money 
have been received by defendants on promissory notes, 
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judgments and other evidences of debt which had been of 
the property and estate of John Brantly, dec’d, and after 
his death were delivered to the defendants, and that, 
owing to the convertible nature of money, and its liability 
at all times to loss by mismanagement, waste, pecuniary 
misfortune and other causes, said fund may not be forth- 
coming to answer the demand of complainants, in case 
they or either of them should survive the said Elizabeth ; 
and they have reason to fear and do apprehend that the 
principai of said fund and the other property may be 
lessened, disposed of or so changed as not to be available 
in case of the decease of the said Elizabeth. The bill con- 
cludes with a prayer that the defendants may set forth a 
particular account of all the goods and effects, moneys 
and credits and all the estate of John Brantly, deceased, 
which may have come to their hands, and how the same 
has been invested, and that a receiver may be appointed 
to take possession and control of all the money, promis- 
sory notes, &c., which may be in the possession of the de- 
fendants, and safely invest the same, paying the interest 
to the defendants during the lifetime of said Elizabeth; and 
that the defendant, Ethington J. Merritt, may be decreed 


_to entér into bond, with sureties, conditioned that all the 


property which had belonged te John Brantly, deceased, 
and which may have come into his hands, possession or 
control, (except what may be ordered into the hands of a 
receiver,) shall be forthcoming after the death of said Eliza- 
beth, and that an order be passed forbidding the defen- 
dants from removing the property beyond the jurisdiction 
of the Court. 

The defendants demurred to the bill of complaint, which 
demurrer was overruled, and defendants appealed. 
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A. Hf. Bush and @. C. Yonge for appellants. 
W. E. Anderson for appellees. 


BALTZELL, C. J., delivered the opinion of the Court. 


This is a bill in the nature of a quia timet, filed by the 
heirs of John Brantly, asserting an interest in his estate 
and claiming that it be preserved for their benefit. 

Whether they have an interest depends upon the con- 
struction to be given to his will, which, excluding the 
formal parts, for the payment of debts and the appoint- 
ment of executors, is in these terms: 

“T give and bequeath unto my dearly beloved wife, 
Elizabeth Brantly, her heirs and assigns, all the property, 
goods, chattels, rights and credits of which I may be pos- 
sessed for and during her natural life, except as here- 
after provided.” 

“JT give and bequeath to my relative and friend, Dol- 
phin Drew Rawls, the sum of one thousand dollars, to be 
paid out of my estate after my wife Elizabeth shall have 
departed this life or again marries.” 

There is another bequest, giving the same sum to his 
nephew William KR. Brantly, in the precise language of 
the preceding one. 

If Brantly gave his wife a life estate only in the pro- 
perty, leaving the fee or absolute interest undisposed of, in 
which event his heirs at Jaw would take, then they may 
maintain their suit, and the decision of the Court below in 
their favor was right. 

If this be the fair import of the will, it must be in the 
clauses quoted, which are not very obscure, and may, per- 
haps, be better understood by rejecting expletives and 
general expressions, so as to throw the three clauses into 
one thus: I give to my wife, her heirs and assign, all the 
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property of which I may be possessed for and during her 
natural life, excerr that I give to my relative Rawls and 
my nephew Brantly the sum of $1,000 each, to be paid 
after my wife shall have departed this life or again mar- 
ries. 

There can be but little doubt, we think, that the testator 
designed to dispose of his entire estate, so as to leave no 
residuum; that he gave it all to his wife and his two 
relatives ; that the bequest to his wife was of the absolute 
interest in the personalty—of the fee in the realty, subject 
to the payment of these two sums. He “ gives all his pro- 
perty” “to his wife, her heirs and assigns,” except $2,000. 

The only objection to this construction arises from the 
words “during her life” in the bequest to the wife, about 
which there can be but little difficulty, as their force and 
effect in such connection has been long since declared, by 
high judicial authority, in the case of Doe ex Dem., Cot- 
ten vs. Stenlake, where the devise was to one and her 
heirs during their lives, in which the Court said, “the 
words during their lives, after the devise,to the daughter 
and her heirs, ave merely the expressions of a man igno- 
rant of describing how the partics whom he meant to 
benefit,would enjoy the property ; for, whatever estate of 
inheritance the heirs of his daughter might take, they 
could in fact only enjoy the benefit of it for their lives.” 
12 East, 515. This ruling has never been questioned and 
has our entire approval. 

If these words have no force in such a case, what is due 
to them in one like the present, when attached to and con- 
nected with expressions of more decided import, giving a 
different meaning to them and restricting and qualifying 
their usual sense and acceptation? “For and during 
natural life” are attached to the bequests for the payment 
to the nephew and relative and qualified by them. It is 
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seen that the payment of the $2,000 is made to depend 
upon the marriage of the wife or her death, and she has 
since intermarried with defendant Merritt, so that the con- 
tingency has happened upon which these legates are en- 
titled to their portion. If such a result follows this act, 
would not the other follow by the construction contended 
tor, to wit: the vesting the property absolutely in the heirs, 
for the marriage and death of the wife are the two events 
on which a change is to take place in her interest, and 
these are inseperable in their connection, yet no such posi- 
tion is assumed by the bill or in argument before us. It 
is not, then, that the property is to go to his heirs on her 
death or marriage, but a payment of $2,000 to be made 
on the occurrence of each event. 

But, aside from all authority and precedent and from 
this view, where is the pretence for saying that by this will 
these complainants are entitled to all the property of this 
estate in absolute right, except an uncertain life interest 
of the wife and the payment of $2,000 to two other rela- 
tives? There is none, not the slightest. If such a result 
were attained, it would be, not through the will and in 
compliance with its clear and manifest design, but in 
direct opposition to it. To produce such result, the testa- 
tor should have said, (directly the reverse of what he has 
said,) I do not give to my wife all my property, nor to her 
heirs and assigns, but I give to my brothers and sisters all 
my property, to their heirs and assigns, subject to a life 
estate for my wife. This is what he would have said, if he 
designed making a will such as they claim he has made, 
to give them the property. So far from saying this, he de- 
clares expressly that others are, and they are not, to par- 
ticipate in his estate—not to he the recipients of his boun- 
ty. Should they succeed in obtaining it, then, as we 
think, it will be not through any will of his, but through 
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a mistake of his scrivener in the use of words contraven- 
ing his expressed wishes. But we really have not been 
able to perceive, in the use of these words, contrariety or 
opposition or conflict. There is but a mere expression of 
a wish that the wife shall have the property for her life 
and enjoy it during that time. They are in harmony with 
the larger estate interest. The estate in fee includes the 
life estate and all minor interests, a term for years in re- 
version or remainder, and it is inconceivable how the 
mere mention of any of these in connection with the fee 
should reduce the larger estate to the dimensions of the 
smaller. If @ different estate or interest in some one else 
had been created—something to divest the interest already 
clearly vested in the wite—there might have been ground 
for cuntest; but there is nothing of the kind in this will. 

We then think the Court below erred in decreeing the 
defendants to answer and overruling their demurrer. 

The decree of the Circuit Court will be reversed and set 
aside, and the cause remanded, with directions to dismiss 
the complainants’ bill. 


Wiuuam B. Wynn, Aprectant, vs. Francis R. Exy, 
APPELLEE. 


1. Notice of the institution of a suit for foreclosure of a mortgage, is properly 
executed by handing a copy to defendant. 
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2. It is not a good defence to a suit by the assignee of the mortgage, that the 
assignor was insolvent. 


3. Nor that the mortgagor had sold part of the property with consent of the 
mortgagee or his assignee, without an allegation that the proceeds had been 
applied to the payment of the mortgage debt. 

KE The assignee of the mortgage is by statute the proper person, and has full 
right te institute suit for the foreclosure 

%. It is net good ground for a continuance, in cases of this kind, that defen? 
dant had waited until the issues were joined before getting his witnesses 
or his evidence for the trial 


This case was decided at Marianna. 

On the first day of April, 1853, Wynn, the appellant, 
gave his promissory note to J. Day & Co., of Apalachi- 
cola, for $7,034 68, and on the same day executed a mort- 
gage on certain negro slaves to secure the payment of 
said note. Afterwards, J. Day & Co. assigned and de- 
livered the said note and mortgage to Ely, the appellee. 

On the 20th day of September, 1855, Ely instituted this 
suit against Wynn by petition to foreclose the said mort- 
gage. 

A notice, dated the 30th day of April, 1856, signed by 
the Clerk of the Court and by the attorney of the peti- 
tioner, notifying the defendant of the filing of said peti- 
tion, and that the petitioner would, at the next term of the 
Circuit Court, move the Court for the forclosure of said mort- 
gage, and for a judgment for the said debt, was served on 
the defendant by the sheriff on the 6th day of May, 1856, 
who returned the said notice endorsed, ** Executed the 
within writ by handing the defendant a copy at his resi- 
dence.” 

On the 27th day of November, 1856, “‘came the parties 
by their attorneys, and the defendant by his attorney ex- 
cepted to the notice, which exceptions were overruled by 
the Court.” 

30 
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Upon the affidavit of defendant that he had not the proof 
to sustain certain credits claimed by him, a continuance 
was granted. 

By leave of the Court, defendant afterwards and on the 
26th January, 1857, filed pleas in the following form, viz: 

“William B. Wynn, by leave of the Court first had and 
obtained, comes and makes this his answer to the petition, 
or so much thereof as he is advised it is necessary to an- 
swer, of Francis lt. Ely, filed in said Court, to foreclose a 
certain mortgage therein specified, responds, that he did 
execute the mortgage to J. Day & Co., as stated in said 
petition; that respondent was indebted to said J. Day & 
Co. at the time to the amount designated in said petition 
and said mortgage, but that it was the understanding be- 
tween this respondent and the said J. Day & Co., that as 
this respondent paid sums of money into their hands that 
they were to credit his mortgage note with the same, 
which they have failed to do; that said note has no eredit 
upon it for about the sum of six hundred dollars, which | 
was due from the said J. Day & Co., the mortgagees, at 
the time that said mortgage is alleged to have been 
assigned to the petitioner, Francis R. Ely, the exact sum 
this respondent cannot state; that the said J. Day & Co., 
to whom said mortgage was executed, are insolvent, or so 
represented to be. 

“Your petitioner, further answeri:iz, says, that he is 
also entitled to a further credit upon said mortgage; that, 
in the spring of 1846, this respondent shpped Jack, one of 
the negro slaves mentioned in said mortgage, to Columbus, 
Georgia, with the consent and approbation of said mort- 
gagees, J. Day & Co., and with notice to petitioner Fran- 
cis R. Ely, who made no objections on his own account to 
sale of said negro; that said negro slave Jack has been 
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sold, and this respondent asks that the proceeds arising 
from said sale may be credited upon said mortgage debt. 

‘Your respondent, further answering, says, that he is 
informed, and believes, that the petitioner, Francis R. 
Ely, is not the absolute owner of said mortgage debt, 
although the same appears to be assigned to him, but that 
in reality the absolute ownership is yet in the mortgagees, 
J. Day & Co.; that the said mortgage debt has been trans- 
ferred and is held only as collateral security for a large 
amount of money due from the said J. Day & Co. to peti- 
tioner, and that in fact and reality the legal and dona fide 
holders of the mortgage debt stated in the said petition are 
the mortgagees, J. Day & Co. 

* Your respondent farther answers and says, that he is 
entitled to a credit of three thousand dollars, paid upon 
said mortgage debt to petitioner, Francis R. Ely, on or 
about the first day of December, A. D., 1855. Your 
respondent prays, that if the said mortgage in said 
petition mentioned is held by the said petitioner, Fran- 
cis R. Ely, merely as collateral security from J. Day 
& Co. for a debt due from J. Day & Co. to said Fran- 
cis R. Ely, and that the legal interest to the same is 
in sa:d J. Day & Co., that the said petition of the said 
Francis R. Ely be dismissed. He also prays, that in the 
event your Honor should hold that said petitioner has the 
right to compel a foreclosure of said mortgage in his own 
name, that respondent may have said debt credited with 
the amounts due him from J. Day & Co., the mortgagees, 
before the same was transferred as collateral security, and 
with the proceeds of the negro sold in Columbus, Georgia, 
and with the sum paid Francis R. Ely in 1855, and that 
the same be referred to a special master to take and state 
an account of the whole matter touching the credits which 
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are proper to be applied in payment of said mortgage 
debt. WM. B. WYNN. 


“Sworn to and subscribed before me, this 26th day of 
January, 1857. 

“LL. B. MeKryney, Clerk. 

* And, at a subsequent day, the petitioner filed his repli- 
cation to defendant's pleas in the following words, to wit: 

“And the said Francis R. Ely, as to the said plea by 
the said William B. Wynn first above pleaded, that said 
Wynn, the defendant, was entitled to a credit of about 
the sum of six hundred dollars on said note given by said 
defendant to J. Day & Co. in compliance with an under- 
standing between them, your petitioner says, precludi 
non, because said defendant is not entitled to any such 
credit in manner and form as stated in said. plea, and of 
this he puts himself on the country, &e. 

** And, by way of further reply to said plea, this peti- 
tioner avers, that on the fifteenth day of October, 1854, 
and previously said defendant had notice of said assign- 
ment of said mortgage, and this your petitioner is ready 
to verify, &e. 

* And said petitioner, es to the said plea of said defen- 
dant secondly above pleaded, to wit: the said J. Day & 
Co. are insolvent, or so reputed to be, says that he denies 
that they are insolvent, and of this he puts himself on the 
country, &e. 

“And this petitioner, Francis R. Ely, as to the third 
plea of defendant, that he is entitled to a credit for the 
proceeds of negro called Jack embraced in the said mort- 
gage and shipped to Columbus with the consent and ap- 
probation of the said J. Day & Co., and with notice to 
your petitioner, who it is alleged in said plea made no ob- 
jections on his own account, your petitioner says precluds 
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non, because he never gave any consent, directly or im- 
pliedly, to the shipment and sale of said negro Jack, and 
that the same were made without and against his consent, 
and of this he puts himself on the country, &c. 

“And the said Francis R. Ely, as aforesaid, to the 
fourth plea of said defendant, that said petitioner is not 
the absolute owner of the said mortgage, and that the said 
J. Day & Co. are the legal and dona fide holders of the 
same, and that said mortgage was transferred as collateral 
security to your petitioner by said J. Day & Co., says, 
precludis non, because your petitioner, by said transfer of 
said mortgage, became and is the legal and absolute owner 
and possesses all the same means and remedies originally 
possessed by the said J. Day & Co., and that the said J. 
Day & Co. are not the legal and bona fide owners of the 
said mortgage, and of all this he puts himself on the coun- 
try, &e. 

* And the said Francis R. Ely, as to the fifth plea of the 
said defendant, that on or about the first day of Decem- 
ber, 1855, the sum of three thousand dollars was paid by 
defendant to petitioner, to be credited on said mortgage, 
the said petitioner, I’. R. Ely, says that he admits the pay- 
ment of said sum and agrees hereby that the same shall 
be credited on said note, debt and mortgage. 

** Defendant afterwards filed his demurrer to plaintiff’s 
replication as follows, to wit: 

* And the said defendant saith, that the replication of 
the said petitioner to the first plea of the defendant and 
the matters therein contained, in manner and form as the 
same are above replied and set forth, are not sufficient in 
law for the petitioner to have or maintain his aforesaid 
action thereof against the said defendant, and that he is 
not bound in law to answer the same, and shows the Court 
here the following causes of demurrer in law to said repli- 








ewe 








938 SUPREME COURT. 





Wynn vs. Ely.—Statement of Case. 





cation—that is to say, that the said petitioner has filed two 
replications to one plea, and that the second replication to 
the first plea of defendant does not allege any sufficient 
answer to the plea of the said defendant; that said repli- 
cation avers notice, on the first of October, 1854, and pre- 
viously to defendant, of the assignment of the said mort- 
gage, and this averment, the said defendant says, is not re- 
sponsive to said plea or any answer whatever to said plea. 

* And fur demurrer to the third replication, the said de- 
fendant assigns the following grounds for demurrer: that it 
does not allege any sufficient answer to said plea in this, 
that the replication denies that J. Day & Co. are insolvent 
when the plea avers that they are reported to be insolvent, 
and in that it does not fully answer said plea. 

* And the said defendant demurs to the fourth replica- 
tion of the petitioner, and assigns for special cause this, 
that said replication avoids the issue tendered by defen- 
dant’s plea in this, that it does not admit or deny that J. 
Day & Co. did not consent that the boy Jack should be 
shipped to Columbus and sold and the proceeds applied 
to said mortgage debt, and said replication does not show 
that said boy Jack was shipped after the assignment of 
said mortgage. 

*“ And the said defendant demurs to fifth replication of 
petitioner, and it is not a sufficient reply in law, and as- 
signs for a cause of demurrer this, that it does not reply 
issuably to defendant’s plea in this, that the plea alleges 
that petitioner is not the absolute owner of said mortgage 
debt, but that he holds the same as collateral security on a 
large debt due him from J. Day & Co. to petitioner, and 
said replication does not deny this allegation and does not 
deny that said assignment was made as collateral security 


to petitioner on a debt due from J. Day & Co. to peti- 
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tioner, and that said replication is otherwise defective, 
informal, and unissuable in many respects.” 

The Court overruled the demurrer to the first and fourth 
replications, and held that the second and third pleas of de- 
fendant were bad under said demurrer. The defendant, 
by leave of the Court, joined issue with the replication to 
the other pleas. 

The defendant’s attorney, at the same term, applied for 
a continuance, on the ground that “he could not safely go 
to trial, because he had not taken the evidence to prove 
the indebtedness of J. Day & Co. to him before the assign- 
ment of the said mortgage, and which is set up in his first 
plea filed; that he would have taken the evidence of wit- 
nesses residing in Apalachicola but for the fact that the 
issues were not joined and made up until the present term 
of the Court; that the names of the witnesses to prove de- 
fendant’s pleas were confided to C. C. Yonge, defendant’s 
leading attorney, who was unavoidably absent, and in ad- 
dition thereto, that the defendant was detained by sick- 
ness.” 

The Court refused the continuance asked for, and a jury 
being called, who returned a verdict for the petitioner for 
$5,328 76, judgment was thereupon entered and for a fore- 
closure of said mortgage, from which defendant appealed. 


Yonge & McClellan for appellant. 
A. HT. Bush for appellee. 
BALTZELL, C. J., delivered the opinion of the Court. 


This was a suit for the foreclosure of a mortgage under 
the statute providing a remedy in such cases, 

The objections raised in this Court are to rulings of the 
Court below on preliminary points and as to the plead- 
ings, 
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The first objection is thus stated in the record: “ Now 
at this day came the parties, by their attorneys, and the 
defendant, by his attorney, excepted to the notice, which 
exceptions were overruled by the Court.” In this Court 
exceptions have been taken, as well to the notice as to its 
service. In neither do we think there was error. The law, 
which is a peculiar one, directs ‘ personal service of notice 
of the intention of the party to institute a suit to be served 
upon the mortgagor.” ‘The notice here is signed, as well 
by the Clerk of the Court as the attorney giving notice of 
the filing of the petition for the foreclosure of the mort- 
gage, with all necessary precision. We cannot perceive 
that anything more was wanting, or that anything was not 
done which the law required. ‘There was notice of the 
institution of the suit.” The service was, “ Executed the 
within writ by handing the defendant a copy at his resi- 
dence.” This, we think, good as personal service to the 
party, and preferable to reading without a copy. If defen- 
dant had been unable to read, he might have had this done 
either by the officer or any one else. 

Plaintiff filed objections, which are termed pleas, pre- 
senting his defences. There are four of these, on two of 
which, the first and fourth, issue was joined and a jury 
found their verdict, which it is unnecessary to notice, as 
the assignment of errors of the appellant is to the alleged 
error of the Court in ruling the demurrer to plaintiff’s 
replications. The other pleas adjudged bad are the second 
and third. We have had no little difficulty in ascertain- 
ing the different pleas, as they are not separated in such a 
manner as to be readily distinguished. Which is the 
second plea is notso manifest. The answer alleges, that 
defendant was entitled to credits on the mortgage for 
about the sum of $600; that Day & Co., the assignors of 
the mortgage, are insolvent. The replication is, that Day 

















TERMS HELD IN 1858. 241 











Wynn vs. Ely.—Opinion of Court, 
& Co. are not insolvent. If this be the plea, we have no 
difficulty in declaring that it presents no defence to the 
suit. Day & Co. were not the owners or holders of the 
mortgage; they had assigned and transferred their right 
and interest to the plaintiff Ely. Ifthey had an equitable 
claim for a part of the proceeds when collected, provided 
an amount was received more than suflicient to pay Ely 
what was due him, how does this affect the defendant’s 
rights, or his defeuce? It is pretended that he could not 
safely pay Ely, or that his receipt would not be a dis- 
charge. The third plea is, that “he is entitled to a farther 
credit upon said mortgage; that, in the spring of 1856, this 
defendant shipped Jack, one of tle negro slaves men- 
tioned in said mortgage, to Columbus, Georgia, with the 
consent and approbation of the said mortgagees, J. Day 
& Co., and with notice to petitioner Ely, who made no ob- 
jection to the sale of said negro; that said negro Jack has 


been sold, and this defendant asks that the proceeds aris- 
ing from said sale may be credited upon said mortgage 
debt.” No argument } necessary to show that there is 
not the slightest merit in this pica. {i the proce ods of the 
sale had been paid to Ely, defendant could have plead 


payment simply, but a sale of part of the mortgage pro- 
perty, without any appropriation of the proceeds to the 
mortgaged debt, will scarcely amount toa payment. An- 
other assignment of error is that the mortgagees, Day & 
Co., should have been parties to the suit—the legal in- 
terest was in J. Day & Co., and they were the proper par- 


ties to commence the suit. The statute under which this 

proceeding was had is a full answer to this. “It shall be 

lawful for any mortgagee or mortgagees to assign and 

transfer any mortgage made to him, her or them, and the 

person or persons to whom any mortgage may be assigned 
31 
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may also assign and transfer it, and they and their assigns 
and subsequent assignees may lawfully have, take and 
pursue the same means and remedies which any mort- 
gagee can or may lawfully have, take or pursue for the 
foreclosure of any mortgage and for the recovery of the 
money secured thereby.”—Thompson Dig., 376. 

Now, the record shows that the defendant was not only 
informed of the assignment, but admitted its validity, by 
making a payment of three thousand dollars, and by treat- 
ing Ely as the owner and proprietor in other respects. 
Nor do we think the application for a continuance better 
sustained. ‘‘He can’t safely go to trial, because he has 
not taken the evidence to prove the indebtedness of J. Day 
& Co. to him before the assignment which is set up in his 
first plea; that he did not take these for the reason that 
the issues were not joined, stating also that the witnesses 
reside in Apalachicola.” Now the statute directs the case 
to be decided at the first term, at which time the issues 
are to be made up, so that, obviously, the party should 
have been ready with his proofs. But the character of this 
payment is not stated so as to entitle it to estimation, nor 
when or how it was made, through whose agency, whether 
he had a receipt or not for it, whether it was for money 
paid or cotton, or what else, is not stated. The plea itself 
fails to state the exact sum, and gives it as “ about $600.” 
Nor is the name of the witness given by whom he expects 
to prove the credit. It is not a little singular, too, that he 
had acontinuance atthe previous term of the Court for 
want of proof of this same and other items. Now it 
would be a most improper and unusual indulgence to be 
extending continuances thus repeatedly asked for on the 
same grounds. We think tae Court below decided rightly 
in refusing to grant it. 

The judgment will be affirmed with costs. 
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IsapELLA ABERNATHY, APPELLANT, vs. MerepitH B. ABER- 
NATHY, APPELLEE. 


1, For the removal of a husband as trustee for his wife by statute, something 
more is required in consequence of the relation than in the case of an ordi- 
nary trustee. 

In case of desertion by the husband, or of cruelty to the wife, the Court 
will intercept her estate which may come to his hands or in his possession 
so as to secure her maintenance and support, and, in such a case, remove 


ad 


him as trustee. 
. They will not remove him as trustee, in case of desertion of the wife, with. 
out cause, although the husband may not have been entirely without fault. 


“oo 


4. The conduct of the next friend of the wife in the case reprehended. 
5. The Court should take care that its records should be protected as far as 
possible from obscene expressions, 


This case was decided at Marianna. 

Isabella Abernathy, by her next friend Malachi War- 
ren, filed her bill of complaint against her husband, Mere- 
dith B. Abernathy, and against the sheriff of Jackson 
county, in which she alleges, that in the year 1852 she in- 
termarried with said Meredith Abernathy, in the State of 
Alabama, of which State they were both residents ; that at 
the time of her marriage she was possessed of four slaves 
and about $1,800; that, under the laws of the State of 
Alabama in force at the time of her marriage, property 
owned by a woman before marriage is, after marriage, her 
separate estate, and not liable for her husband’s debts, the 
husband being only the wife’s trustee, and liable to be re- 
moved from his trust if he becomes incapable or unfit for 
the discreet management and control of the same; that 
since her marriage her husband has disposed of and wasted 
the whole of her separate estate, except one of the negro 
slaves named Harry, and that, instead of seeking- to pro 
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tect and preserve the pittance remaining, he is seeking to 
have it applied in satisfaction of his debts, and thus throw 
herself and child entirely upon the charity of her friends ; 
that her said husband, pretending to be indebted to one C. 
C. Cobb, did, on the 21st November, 1855, confess a judg- 
ment in his favor, and that the execution which issued 
thereon has been levied, with the concurrence and con- 
sent of her said husband, on her only remaining negro 
slave. She further alleges, that her husband leads a wild, 
roving life, without any fixed occupation or abode, and 
that, in consequence of his neglect of her and of his infi- 
delity and inability to provide for her maintenance, she 
has been compelled to seek a home amongst her relatives 
in Alabama. The bill concludes with a prayer for an in- 
junction restraining the sheriff and others from all further 
proceedings against the said negro slave, and that her hus- 
band, the said Meredith B. Abernathy, be ousted of and 
from his said trust, and that some discreet person be ap- 
pointed to hold said negro for her as her trustee, and for 
general relief. 

Meredith B. Abernathy, at a subsequent day, filed his 
answer to said bill, in which 
Alabama, and that 
forth in the bill, | 
set forth in the bill ¢ 
Defendant also admits that he has disposed of all the pro- 
perty except the negro slave referred to, but denies that 
the same has been wasted. 

The defendant in his answer proceeds: 

** The said property was disposed of under the following 
circumstances: About the Ist of January, 1853, this de- 
fendant, in company with his wife Isabella, with said 
slaves Harry, Rachel, Nancy and Ellen, started to remove 
from the State of Alabama to the State of Texas, and 


, 
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1@ paings in 
she was possessed of the property set 
yut denies that the law of Alabama, as 
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aint, has any reference to him. 


7 
econ ny i 
cA di 
i 














TERMS HELD IN 1858. 245 














Abernathy vs. Abernathy.—Statement of Case. 








the close of the first day’s travel this defendant was in- 
duced by the entreaties and persuasions of his said wife Isa- 
bella, to exchange said negro woman Rachel and her two 
children Nancy and Ellen, with one Tillman, who resided 
in Lowndes county, Alabama, for a negro girl named Ann, 
who was represented to be sound, healthy and a valuable 
house servant. The said complainant (Isabella) repre- 
sented to this defendant that she was utterly ignorant as 
to the duties of house-keeping; that said negro woman 
Rachel could be of little or no service to her in keeping 
house and was very anxious that the exchange should be 
made. This defendant further states, that a short time 
after their arrival in the State of Texas said negro girl 
Ann proved to be seriously diseased, so much so that she 
was almost entirely worthless; that as soon as this fact 
was ascertained, this defendant started back to Alabama 
with said negro girl, and proposed to return her to said 
Tillman, on the ground of the false representations as to 
her unsoundness, but learned that said negro woman 
Rachel and children had been mortgaged by said Tillman 
to secure a large debt, and this defendant being unable to 
prove the false representations of said Tillman, so as to re- 
cover said negroes by legal process, was induced, as a last 
resort, to exchange said girl Ann with a negro speculator 
for a negro girl named Malinda; that some months after 
the return of this defendant the said negro girl Malinda 
also became diseased, when she was sold for the sum of 
about six hundred dollars. This defendant further states, 
that while in Texas he purchased a considerable quantity 
of land in Louisiana, which he cultivated one year and 
sold fcr asum not now recollected, but considerably less 
than its actual cost; that he was unsuccessful in farming, 
though having used every effort in his power to make a 
good crop; that he was induced to sell said land on ac- 
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count of his said wife Isabella becoming so much dissatisfied 
with the country; that said sum of $1,800 and the money 
derived from the sale of Malinda was used in the pur- 
chase of said land, in defraying traveling expenses, for 
goods and necessaries of life for himself and his wife Isa- 
bella; also a large amount paid to doctors. 

“This defendant, further answering, denies that he is now 
or has been seeking to have the negro man Harry applied in 
satisfaction of his debts, but that he and his wife Isabella 
endeavored to execute a mortgage for the purpose of car- 
rying on the grocery business in the town of Marianna; 
that his said wife was as much interested in the success of 
the business as this defendant, as it was for the purpose of 
making a support as well for his said wife as for himself. 

“This defendant, further answering, admits it to be true, 
as alleged in complainant’s bill, that on or about the 21st 
day of November, 1855, this defendant did confess judg- 
ment in favor of Christopher C. Cobb for the sum of 
seven hundred and six dollars, this being the amount ac- 
tually due said Cobb by this defendant on a settlement had 
between them in the month of November, A. D., 1855; 
that execution issued on said judgment, and that the same 
was levied on said negro man Harry, but not with the 
consent or connivance of this defendant, who was aware 
that the absolute title of said negro man was vested in his 
wife. 

“This defendant, further answering, denies that he leads 
a wild, roving life, without any fixed occupation or abode, 
and says that he is now and expects to be a resident of the 
county of Jackson, and is now preparing to engage in the 
practice of medicine. 

“This defendant, further answering, denies that he has at 
any time neglected his wife, or been unfaithful to her, as 
stated in said bill of complaint; that such accusation is 
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utterly false and groundless; that the charge that this de- 
fendant was unable to provide for and maintain his said 
wife is equally untrue; that, in order to prevent his said 
wife from being dissatisfied, he boarded her at the best hotel 
in the town of Marianna (while at the same time this defen- 
dant cooked his own food at his grocery, in order to lessen 
the expense,) and when his wife Isabella became dissatis- 
fied with boarding at the hotel, he procured her board at 
the house of Mrs. Ming. 

“This defendant further says, that, during the year 1854, 
said negro man Harry was hired to Luke Lott to defray 
the expenses of board of wife, hire of nurse, &c., and hired 
to Robert Dickson for the sum of two hundred dollars, and 
that a large amount was used in discharging the store ac- 
count of the said Isabella. 

“This defendant further says, that from the time of the 
intermarriage with said Isabella to the time of their sepa- 
ration they lived happily together, and that no efforts 
were ever spared on his part to add to her prosperity and 
contentment. 

‘“ This defendant, further answering, denies that his said 
wife Isabella was compelled to seek a home amongst her 
relations and friends in Alabama. This defendant is pre- 
pared to prove that this statement is at variance with the 
truth. 

“This defendant further says, that said Isabella was in- 
duced to leave him on the urgent and earnest solicitations 
ef said Malachi Warren and others, on false representa- 
tions and promises; that said Malachi Warren, as this de- 
fendant is informed and believes to be true, stated to said 
Isabella that, unless she returned to the State of Alabama, 
he (the said Malachi Warren) would kill this defendant ; 
also, that if she would return with him, he would give her 
all the wealth her heart could desire.” 
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William Yarborough, a witness examined by defendant, 
testified that the defendant boarded at his house near 
eighteen months, commencing in June or July, 1855; that 
he was engaged in reading medicine whilst with him; that 
he behaved himself gentlemanly; that he is fully qualified 
to manage a trust estate if he were disposed, and that if 
he conducted himself as he did at the house of witness, he 
is fit and capable to manage a trust estate. Witness further 
declared, that defendant drank, whilst with him, as men 
drink who drink at all, and did not drink to excess. 

Luke Lott, another witness, testified, that he kept a hotel 
in Marianna; that when be took possession of the house 
Mr. and Mrs. Abernathy commenced boarding with him, 
They afterwards left the house of witness and boarded 
with Mr. Tillinghast, and subsequently returned to the 
house of witness, and remained there until they left Mari- 
anna. In the year 1855, Malachi Warren, her uncle, sent 
for Mrs. Abernathy to come immediately to see him at the 
house of Mr. Tillinghast. Witness went over as soon as 
he could obtain a leisure moment. A note was handed 
Mrs. Abernathy, after reading which she asked the two 
Messrs. Warren, her uncle and brother, “if she could go 
and,see him for the last time.” The youngest Warren 
gave his consent, and Mrs. Abernathy walked out of the 
room and got out into the passage when Malachi Warren 
called her. Mrs. Abernathy said she would go and see 
Mr. Abernathy for the last time. Malachi Warren said 
she must not leave the house, when Mrs. Abernathy said 
Mr. Abernathy had never given her across word in his 
life, but Malachi Warren would not allow her to go. 
Mrs. Abernathy was much affected, shedding tears freely. 
Malachi Warren took her by the arm and rather forced 
her into the room. Next day Mrs. Abernathy went off 
with Malachi and the other Warren. Malachi Warren 
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borrowed witness’ double-barrel shot gun. He said Mrs. 
Abernathy must not see her husband any more, and that 
he would take care of her and protect her; that she should 
not want for anything. Witness hired a negro boy named 
Harry for about ‘welve em. amounting to about $116, 
which was nearly all paid by Mr. Abernathy to witness 
for the board of his wife, servant and himself, though he 
boarded his wife with witness for awhile and he boarded 
himself at his grocery. Ile was engaged in keeping a bar. 
Witness thought him a very kind husband, and in 
for his purse. Thinks Mr. Abernathy liked to drink. 
Thinks him discreet enough to manage a trust estate, if 
he will let alcoholic drinks alone. Te appeared to be 
very much mortified at the loss of lis wife, and eried like 
a child. 

George W. Tillinghast was alsc examined, who tes- 
tified that he knows nothing of the habits of Mr. Aber- 
nathy ; that, so far as witness knows, his conduct towar 
his wife was kind: that he came in et late hours, but sai 
business at his shop detained him. 

Other witnesses were examined, some of whom declared 
as their opinion that the defendant was nota fit and d 


creet person to manage a trust estate, whilst others ex- 
pressed their ignorance upon the subject, and others again 


that he was competent. The witnesses speak of his habit 
of drinking, whilst some of them declar 
temperate. Several of the witnesses testified to the deel 
‘ations of the defendant of his presence at improper place 


and to his admissions upon a subject which cannot be intro- 
duced by the reporter. 1 


The witnesses all declare that the 


defendant passed and was called by the nai Ola 
The Court below enjoined the sale of the negro Harry 
32 
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under the execution in favor of Cobb, and simply direeted 
the sheriff to hire out said slave for the year 1856. 


J. F. McClellan for appellant. 
D. P. Holland and W. £. Anderson for appellee. 
-BALTZELL, C. J., delivered the opinion of the Court. 


This is a suit in chancery, instituted by a wife through 
her next friend against her husband, seeking to have him 
removed from the office of trustee in the care and manage- 
ment of a negro man, in his possession in virtue of his 
marital rights. 

In the State of Alabama, where these parties resided at 
the time of their marriage, the law made him trustee and 
provided, “‘that if from imbecility, intemperance or other 
cause, a husband becomes incapable of or unfit for the dis- 
creet management and control of the separate estate of his 
wife, the wife, by her next friend, may file a bill in chan- 
cery alleging the unfitness or incapacity of the husband, 
and if the allegations of the bill are admitted or estab- 
lished by the proof, the chancellor must decree that the 
husband shall no longer have any control over the estate 
of his wife or the rents, issues or profits thereof, and the 
wife shall have the same control thereof as if she were a 
feme sole.”—Code of Ala., 381-2. There were four ne- 
groes, a man and wife and his children, and eighteen hun- 
dred dollars in money, received by defendant at the time of 
his marriage. 

The allegations of the bill are, that the husband has 
disposed of and wasted the whole of said estate except 
Harry, one of her slaves, and that he is seeking to have 
him applied to the satisfaction of his debts, and thereby 
throw his wife and child entirely upon the charity of her 
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friends; that he leads a wild and roving life, without any 
fixed occupation or abode, and that, in consequence of his 
neglect of his wife, his infidelity to her and his inability 
to provide for her maintainance, she has been compelled 
to seek a home amongst her relatives in Alabama.” 

The allegation of waste is denied, whilst it is admitted 
that the boy Harry is all that remains of the property. It 
is unnecessary to recite the answer at length. Suffice it to 
state, that it explains the sale of the other negroes and the 
expenditure of the money as having been occasioned by 
the purchase of lands in Louisiana, afterwards sold at a 
loss, in removing to Texas, first subsequently to Louisiana 
and thence to Florida, at the earnest solicitation of his 
wife, in the effort to make a crop, in the purchase of fur- 
niture, payment of board and a large amount of physi- 
cian’s bills. 

There is no proof of any act of waste. The main reli- 
ance in support of the allegation is placed on the fact that 
the wife’s property has not been increased, but diminished. 

It may be admitted, that a man of average capacity, com- 
mencing with this capital, might, by prudence, industry 
and economy, have supported himself and family and gradu- 
ally increased his original stock. There are few, however, 
succeed to this extent, especially a young couple, in the that 
season of extravagance, of high hopes and delusive expec- 
tations; nor would it be perfectly fair to apply to such the 
rigorous rules appropriate toa more advanced age. In- 
deed, a judgment so rigorous might seriously affect the 
contract of marriage itself; for, if adjudged incompetent 
to the management of property acquired through that re- 
lation, what is to become of its more delicate duties, its 
graver, more enlarged and higher responsibilities? Nor 
is success an unerring test of capacity and worth, any 
more than failure in the management, or loss or deprecia- 
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tion of property, an infallible indication of unworthiness 
or incapacity. The most worthy, prudent, careful and 
economical, industrions and persevering do not always 
succeed, so that we by no means regard the fact of dimi- 
nution of property as evidence of unfitness or incapacity, 
or sufficient cause, on this account, to authorize the re- 
moval of such a trustee. 

The allegation of defendant’s seeking to have Harry ap- 
plied to the satisfaction of defendant’s debts is unsup- 
ported by proof. Nor is there proof of the “defendant 
having lead a wild and roving life, without a fixed occupa- 
tion or abode,” unless it be deduced from the fact of his 
removal, already alluded to, to three or four different 
States. Consitlering the known habits of our people in 
connection with the fact that these parties were but recently 
married, this could hardly be regarded as evidence of 
recklessness or imprudence, but rather of a spirit of enter- 
prize and rightful adventure. 

The remaining allegation is, that, “in consequence of 
his infidelity to her and inability to provide for her main- 
tainance, she has been compelled to seek a home amongst 
her relatives in Alabama.” ‘There is no suflicient evidence 
of this inability, as it is proved that she was boarded at 
the best hotels in Marianna, and it does not appear that at 
any time she was denied or deprived, much less felt the 
want of the necessaries or comforts of life, whilst her hus- 
band, in a commendable spirit of economy, denied himself 
many of these by preparing his meals at the place where 
he conducted his busin 


ess. 


The charge of infidelity has a better support—indeed the 
main stress of complainant’s case is laid upon it—to prove 
which some twelve or fifteen witnesses have been exam- 
ined. We have read their depositions with extreme re- 
pugnance, and, we must add, disgust, and will not refer to 
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their details. They certainly show a looseness of conver- 
sation and wantonness on the part of defendant in ill ac- 
cordance with the chasteness of one holding the relation 
of amarried man. The impression they produced is that 
defendant indulged in unworthy vaporing and indecent 
boasting on a delicate subject, or was careless in his asser- 
tions, or not ina condition to perceive their full purport ; 
for surely ‘no one of ordinary refinement and sensibility 
could seriously give utterance to such vulgarity. Yet 
there is no direct proof of criminality, and it can only be 
inferred from his presence at improper places and the re- 
port of his wild and reckless expressions. Yet, with all 
this, we are not satisfied that this criminality was. the real 
cause of the separation of the wife, or that it “ compelled 
her to seek a home amongst her relatives.” It is scarcely 
to be presumed that the numerous witnesses examined as 
to this charge could have been in communication with this 
lady on this subject before the arrival of her uncle and 
brother, or that they, in the course of the single day of 
their stay in Marianna, could have been informed of all 
that these depositions detail, so that this part of the case 
would seem to have been. subsequently procured to justify 
or excuse her departure rather than give the true cause of 
it. There isin the record no satisfactory explanation of 
this act of abandonment and separation, which seems to 
us to be have been imprudent, precipitate, ill-advised and 
improper. There is no evidence of conjugal disagreement 
or altercation, nor the slightest expression of dissatisfac- 
tion on her part, nor proof of cruel treatment on his part, 
nor of such as could fairly be pronounced even ungenerous 
or unkind. On the contrary, in reply to an injunction of 
her uncle forbidding an interview before her departure, 
she makes declarations (adverted to hereafter) decidedly 
negativing such imputation. 
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It is not under such circumstances that a court of chan- 
cery will interfere against a husband in behalf of a wife. 
We have no decision of the courts of Alabama to aid in 
the determination of this question, yet with the assistance 
of the English decisions and the rules and principles pre- 
vailing in courts of equity, we hope satisfactorily to dis- 
pose of the case. 

“Courts of chancery, in case of the desertion of the wife 
by the husband, have ordered the income of her property 
to be paid to the wife till the husband returns to his duty.” 
Macqueen Hus. and Wife, 99; 2 Atk., 96; 11 Vesey, 12; 
2 Vesey, Sr., 561. 

*“So when a husband, by his cruelty to his wife, forces 
her to leave him, it will be the same as if he had deserted 
her.—2 Vern., 93; 2 Vesey, Jr., 198. So the court took 
cognizance in Williams vs. Collen, not only of the hus- 
band’s cruelty, but likewise of his dissipation, domestic 
irregularities and improvident expenditure.” “It was a 
case,” says the report, ‘where the husband proved drunk- 
en, rude and abusive to his wife, and, moreover, wasted 
his substance in riotous living.”—Macqueen, 104-5; 2 
Vernon, 752. 

“ These orders for a maintainance are always made with 
a view to the probable or possible reconciliation of the 
parties.”—Macqueen, 106. 

These cases afford the best analogies to the case before 
us, and show a higher object and purpose in the courts 
than the mere preservation of property—the amendment of 
the husband, the restoration of proper relations between 
husband and wife. Hence more leniency should proba- 
bly be extended to a husband trustee than would prevail 
in the ordinary case of such relation. It is proper to state 
that there is an effort to establish other facts—intemper- 
ance, unfitness, &c.—hut, for very obvious reasons, we 
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cannot regard them in our consideration of the case. They 
were not put in issue, so that defendant was not called 
upon to defend himself or disprove them. 

We have seen that incontinence or infidelity is the only 
misconduct established, and the question is, how far this 
should operate as ground of removal. By the law of Ala- 
bama, there must be “imbecility, intemperance or other 
cause, so that the party becomes incapable of or unfit for 
the discreet management and control of the property.” 
Now that such action may disturb the conjugal ties and 
be just ground of complaint for the wife is very clear, yet 
it is not seen how this is necessarily to affect the manage. 
ment of the property. Certainly no such cause is assigned 
in the books or treatises. There ‘‘the act or omission must 
be such as to endanger the trust property or to show a 
want of honesty, a want of proper capacity to execute the 
duties, or a want of reasonable fidelity.” —2 Story Eq., 528. 
Here there is no unfitness, no incapacity, no want of 
fidelity nor of honesty, so that, assuming these to exist, 
the act of impropriety alluded to could scarcely be re- 
garded as sufficient to require the removal. 

There are other objections to this proceeding worthy of 
notice. For the conduct of suits of this character courts 
of equity have required the intervention of a third party 
as the next friend of the wife, usually some near relative. 
In this case, the uncle of the wife has assumed the office, 
‘and, we regret to state, with very inadequate appreciation 
of its character and responsibility. His first appearance 
in the record is in soliciting a private and exclusive inter- 
view with the wife without the assent or knowledge of her 
husband, and he then, after exciting her apprehension, 
prevails upon her to leave her husband and go with him 
to Alabama, taking with her her -child, and forcibly pre- 
venting a parting interview with her husband, having 
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armed himself with a gun as a means of menace or de- 
fence, or probably intended for use in case of an attempted 
rescue. Influences so improper and malign—acts and 
conduct of such injustice and wrong, so palpably vio- 
lative of all law, both human and divine—an invasion so 
manifest of the nearest, dearest, most delicate and inter- 
esting ties, of the two most important and sacred of all 
human relations, husband and wife, parent and child, 
may, in an extreme case of cruelty and oppression, be 
justifiable, but in the case presented by the record, admit 
of no excuse. Even with the utmost rigor of judgment 
upon the conduct and conversation of the husband, which, 
so far from being disposed to extenuate we have already 
characterized in terms of reproof, we perceive nothing to 
prevent amendment and reformation, but, on the contrary, 
much to encourage the hope of a returning sense of self- 
respect on the part of the husband and a due appreciation 
of domestic ties and obligations, such as serious reflection, 
with the advance of mature age, may gradually effect. He 
has engaged in the study of medicine and has gained the 
testimony of his preceptor to his steadiness and mora! 
worth. The language of his wife, in the moment of sepa- 
ration, too, speaks volumes in his favor. ‘She started to 
see him, when her uncle took her by the arm end forced 
her into the room. It was then she said, shedding tears 
freely, ‘he never gave me a cross word in his lifetime?” 
A witness, being the proprietor of the hotel where she 
boarded, says: ‘*‘ He was a very kind husband to her, and 
too kind, I thought, for his purse. He appeared to be 
very much mortified at the loss of his wife, and cried like 
a child.” The keeper of another hotel where she stayed 
says, that, “as far as he heard, defendant was kind.” 
Other witnesses depose to the same conduct, and there is 
but one, of the large number examined, who says that 
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“his conduct to his wife was in some respects bad.” 
Where then is there any just ground for saying that such 
a man deserves the punishment of the vilest criminal, 
nay, a worse fate, for to him even is not denied the solace 
of a faithful and affectionate heart. From a prospect and 
a dnty so solemn, 





position so hopeful and encouraging 
engaging and imperious, exacted by obligations of the 
highest character and having their foundation in the very 
innermost recesses of our nature, the wife is enticed to 
a position of dependence, poor a1 id miserable at the best ; 
her peace, quiet of conscience, true — sb artered for 
duicwey, nay more, her allegiance to her husband t hrown 
off and open disobedience avowed—seduced to yield her- 
self to the counsels and directions of her husband’s ene- 


mies—her society, her kindly aid and assistance in his 
struggles to advance their common fortunes — oe from 
and denied to him and given tothem. Inste: ’ trying 
to relieve her husband from his faults and follies 1 y her 
> 

kindness, gentleness and those graces of the female char- 
acter which Providence has given the gentler sex—not for 
ornament, but as a means of good—she is prompted to 

ind withdraws from him this main support, this principal 


liance in his difliculties, so that, if he escapes ruin, it 
will be in spite of and independent of her aid and assis- 
tance. 

Nor is this all. There are other consequences involved 
in this rash act. There is a child, te whom ‘ts father, as 
well as the mother, owes obligation and has corresponding 
claims—the duties of nurture, maintenance, counsel and 
protection and the elaims of paternal upon filial affection. 
By this separation, one parent, the head of the family, is 


pew 


at once debarred and cut off, and who will say that an 
adequate substitute is provided? Who shall fulfil, in either 
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case, the appropriate duties of these most sacred relations? 
For those to whom either wife or child might look for 
that which these relations impart and bestow, as well as en- 
join, may owe to others in the same relation to them what 
cannot be divided, apportioned or withheld? Could they 
give it if these did not exist? The very hope is not only 
illusive but absurd, if not preposterous. The attempt to 
supplant nature, to supply her offices or to amend her pro- 
visions for accomplishing desirable results in the events 
and mysterious issues of life, is sacriligious as well as un- 
wise. If the uncle and brother would act the part of real 
friends, as they profess to be, and the lady that of a true 
wife, let this unfortunate breach be healed, let the sacred 
bands entered into between her and her husband be pre- 
served, and let his endeavor to reform, already manifested 
by his engagement in an honorable profession, be encour- 
aged and his affection for his wife reciprocated, and thus 
there may yet be a brighter future for husband, wife and 
child. 

It is apparent from the views presented that the uncle 
of this lady is not, in our estimation, her friend, nor enti- 
tled to prosecute this suit in her behalf. A party coming 
into a court of equity, must come with clean hands. Its 
portals are not open to one who, by his acts at the very 
threshhold, is a trespasser, with ruthless hand invading the 
domestic sanctuary. No one who undertakes to excite do- 
mestic troubles and destroy domestic peace can hope to 
assume a position in the Temple of Justice. Ilis conduct 
in the management of the suit itself is not Jess objection- 
able. Questions are propounded by him on behalf of the 
wife which any woman, possessing the instinctive delicacy 
of her sex, would blush to hear uttered in her presence— 
the very recital of which would cover her face with shame 
and confusion. Nor can we for a moment suppose, from 
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our estimate of her entin and character, that this 
lady could have given them her approval. There is no- 
thing in the record to induce us to believe that she could 
have desired to instigate such exposure or to spread her 
husband’s disgrace upon the public records, either to 
gratify resentment, if she had any, or to indulge the pru- 
rient curiosity of the vulgar by the perpetuation of a petty 
scandal. No, we rather believe, for the honor of the sex 
and her own self-respect, that she would have prevented 
such a course of enquiry. Can it be believed that the 
paltry sum at issue, the hire of one negro or his control, 
could have been on her part the inducement to so perilous 
an assault? No, we can form no such conclusion; but, on 
the contrary, are under the impreseion that the disruption 
of domestic ties has been on the part of the uncle, the true 
cause of this suit. The property is protected from sale by 
the injunction granted. : Beyond this, for the reasons 
stated, we decline further interference. 

In reference to the conduct of suits of this nature, we 
deem it proper to add, in conclusion, that although courts 
may not refuse to consider details, however offensive and 
disgusting, when such beceme necessary in the course of 
investigation, yet they may and should always require the 
examination of witnesses to be conducted in a spirit of 
due delicacy, avoiding vulgar and obscene language. 

The decree of the court below is affirmed with costs. 


DcPONT, J., dissenting. 


I am constrained to dissent from the judgment of affir- 
mation pronounced in this cause, nor do I concur in tlie 
views of my brethren upon the moral aspeet of the case, 
as presented by the evidence. I can discover, in the vast 
amount of testimony contained in the record, nat one gleam 
of light which would serve to relieve the darkness of the 
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moral picture pgesented to us by the general conduct and 
deportment of this defendant; and as little do I concur in 
the reprehension of and the rebuke which has been admin- 
istered to the individual who appears on the record as the 
next friend of the complainant. So far from viewing his in- 
terference as an outrage upon the conjugal rights of the 
defendant, I think, considering his relation to this unfor- 
tunate female, that he must have been lost to every im- 
pulse of manliness had he hesitated to*interpose for the 
purpose of arresting her in the downward course to degra- 
dation, to which she was fast tending, through the influ- 
ence of her connection with a dissipated, debauched hus- 
band. 

But all these matters I consider as having nothing to do 
with the question properly presented for our adjudication, 
It is not tlre question of divorce or separation thaf we are 
called upon to decide, but simply whether or not an indi- 
vidual should be removed from his. office of trustee of an 
estate. In considering that question, it seems to me that 
but two very simple enquiries are presented: First, kas 
the trustee been prudent and discreet in the exercise of 
his functions? and, secondly, would the trust property be 
endangered by a longer continuance under his control? 
According to the proofs taken in this cause, I think that 
these questions are of very easy solntion. The evidence 
shows, that, in the brief period of two or three years, the 
trustee has managed to get rid of every vestige of the trust 
property, save one negro man, Ilarry, and that, but for the 
prompt and friendly interposition of this very next friend, 
who has been so sternly rebuked for his interference, even 
that small fragment of the wrecked @tate would have been 
sold under execution for a debt of the trustee. But the 
trustee denies, in his answer, the charge of “waste,” and 


yet that fact and admission contained in that very answer 
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show a most reckless and improvident dealing with the 
property. 

In view of all the facts disclosed by the answer and the 
proofs, it is impossible for me to resist the conclusion that 
this trustee should be removed and the property be placed 
in the custody of one who may be better disposed to pro- 
tect, if not improve it, for the benefit of this unfortunate 
lady. 





